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JOSEPH STORY. 


«« Greatness and Goodness are not means, but ends! 
Hath he not always treasures, always friends, 


The great, good man?” 


O the present generation, and espec- 

ially those of it who are not of legal 
education, the memory of Joseph Story 
is pepetuated mainly in his son, William 
Wetmore Story, poet and sculptor, as 
well as in his grandson, Julian Story, a 
great painter. But to the generation of 
lawyers in the quarter century that ended 
in 1845, the name of Joseph Story re- 
mains a household word to be _ uttered 
with love and veneration. Even the later 
generation of lawyers, who know Joseph 
Story only through history, will class him 
with Tribonian, Hale, Mansfield, Marshall 
and Kent. 

When the recording angel, fifty-two years 
ago, called among the spirits of just men 
made perfect the name of Joseph Story, and 
he answered adsum, the angel knew him by 
his record to be a triumvirate of mortal 
greatness as author, statesman and jurist. 
None lingering in that great city of the dead, 
Mount Auburn Cemetery, fail to visit the 
tomb of Joseph Story; and to recall that 
his pathetic eloquence dedicated it, served 
its government for many years; and in it, at 
the comparatively early age of sixty-six, 
worn out by excessive mental toil, he was 
laid away in mortal rest. 

He was the eldest son by a second wife 
of Doctor Elisha Story, who was a Boston 
son of liberty, one of the Indians who des- 
troyed the unjustly taxed tea, and who served 
as an army surgeon during the Revolutionary 
era, attached to Washington’s army. He 





COLERIDGE. 


was born at Marblehead when the Declara- 
tion of Independence was three years old, 
and much of his childhood was passed in 
that romantically situated seaport, acquain- 
ted with its stately granite sides and with 
the sound of billows relentlessly breaking, 
as Mrs. Hemans has described them in her 
Pilgrim hymn. While yet a schoolboy he 
selected legal pursuits as his profession. With 
that end steadily in view, he matriculated at 
Harvard in the class with William Ellery 
Channing, with whom he contested for the 
valedictory honor; but graduated contented 
with the English salutatory. He passed from 
Cambridge, destined to become his lifelong 
residence, into the law office in Marblehead 
of Samuel Sewell, who afterwards became 
chief justice of the Bay State; and he con- 
cluded his law studies in the office of him 
who, in the time of President John Adams, 
also became a Massachusetts Supreme Court 
Judge— Putnam. In the year that opened 
this century, Joseph Story was called to the 
Bar and took chambers in historic Salem as 
a young Democratic Jeffersonian attorney ; 
the only one, indeed, at a Bar theretofore 
wholly composed of Federalists. Political 
feeling raged more intensely then than it 
does even now, and young Story found his 
full share of Jeffersonian clients. When only 
two years old as a practitioner, politics 
brought to him the office of naval officer of 
the port of Salem which, because it would 
interfere with his profession, he declined. A 
year later he acquired oratorical prestige 
49 





50 





The Green Bag. 





as a Fourth of July speaker, but he had pre- 
viously delivered a eulogy on the death of 
Washington. About the same time, per- 
haps taking courage from the fact that the 
great English and Indian jurist, Sir William 
Jones, had recently published poems, young 
Story also published a volume of verses en- 
titled ‘‘ The Power of Solitude, and other Po- 
ems.” He had written poetry while yet a 
schoolboy, and indeed his whole adolescence 
had been tinged with romance, so that he 
was an idol of the female sex, and did not 
hesitate to reciprocate their attentions. This 
fondness of and aptitude for verse was, 
as all /iterati well know, inherited by his 
son William Wetmore, whose metrical trage- 
dy of Nero is in every well appointed library, 
and whose poetry sharpens even his chisel 
as sculptor. The same inherited poetic 
temperament attends the palette and pencil 
of Julian Story, the grandson of Joseph 
Story. But even this love of art in the 
descendant is inherited from the grand- 
sire who in college gave much attention to 
drawing and water-coloring. The son’s poet- 
ry, however, bears higher marks of inspira- 
tion than does that of the father, whose poem 
on solitude was evidently modeled on Mark 
Akenside’s “‘ Pleasures of the Imagination,” 
which was the notable poem of Story’s boy- 
hood. 

These extracted lines give example of the 
poetic ability of Joseph Story when singing 
the charms of solitude, which Robinson Cru- 
soe, through the poet Cowper, had con- 
temned : — 

«« Ask lovely Maintenon when Fortune smiled 

To deck with regal charms its fortunate child : 

Why ’mid St. Cyr’s lone walls she loved to dwell 

And pace with musing steps the vestals’ cell, 


Her conscious lips the motive could declare, 
Beneath the purple lurked the fiend of Care.” 


When Rutherford B. Hayes, George Hoad- 
ley and I were classmates at Harvard Law 
School, in 1844, we found chained to a shelf, 
by Librarian Sibley, in the great college 
library, a small, thin volume bound in dark 





sheep, backed as ‘“ Solitude, and other 
Poems, by Joseph Story,” and of date 1804. 
It had become a curiosity, because the 
author, grown to be a great world-renowned 
jurist, had bought up all the copies that he 
could find—deeming the publication a 
youthful folly; and perhaps in poetic mem- 
ory recalling this verse of Edmund Waller, 
subsequently paraphrased by Byron in“ Eng- 
lish Bards and Scotch Reviewers ”’ : 


‘‘ That eagle’s fate and mine are one, 
Which on the shaft that made him die 
Espied a feather of his own 
Wherewith he wont to soar so high.” 


Perhaps had Joseph Story lived to hear it 
mooted that Lord Bacon was the author of 
the Shakespeare plays, he would have been 
emboldened to ally “ rhyme” with the “ rea- 
son” of jurisprudence. 

Young Story needed such possession of 
the poetic temperament in order to antidote 
the dryness of his studies. In his novitiate 
there were only six volumes of American law 
reports, and very crude at that, and for 
English reports he had only the year-books, 
Rolle, Siderfin and Coke. Besides, like his 
contemporaries, John Marshall, Alexander 
Hamilton, Emmet, Kent and Pinkney, 
Story’s text-books, beyond Blackstone, were 
those dry bits of fossils, Coke on Lyttleton 
and Fearne on Contingent Remainders. Now- 
adays, such is the wealth of text-books for 
the law student that he is in danger of being 
mentally wrecked on the maxim, dulce est 
desipere in loco, with temptations toward 
superficiality. 

Joseph Story’s mother was the daughter 
of an eminent Boston lawyer named William 
Wetmore (from whom the sculptor son 
takes his patronymic), and perhaps some 
milk of Themis through her may have 
suckled her son Joseph and aided to make 
him the introactive jurisprudent that he 
really became. His learning seemed ever 
more than of mere bookish origin. While 
yet a young lawyer he turned from reading 
the few treatises at his command towards 
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editing law books of London origin. His 
first attempt was annotating ‘“ Abbott on 
Shipping ”— a subject near to his clients of 
seaports Salem and Marblehead and Bos- 
ton. Many of these notes became after- 
wards incorporated into new London edi- 
tions of the main work. His next venture 
into legal authorship was in editing ‘‘ Lawes 
on Assumpsit.” He was now only thirty- 
two years of age, and addicted to great re- 
search and accuracy. All of his writings 
bear testimony to those qualities so neces- 
sary to a legal author. His industry be- 
came the gossip of the Bar and Bench; for 
by that time his practice had so increased 
that he was occasionally brought to the zzsz 


prius of New Hampshire where he met in. 


jury combat its great advocate, Jeremiah 
Mason, the traditions of whose power as a 
jury lawyer survive to the present legal 
generation of the Granite State. Story be- 
came remarked for his persuasive powers. 
Indeed, he was naturally an instructor. In 
his manner, whether at the Bar or on the 
Bench, throughout life, he joined to the vigor, 
earnestness and concentration of a man the 
naturalness, buoyancy and unconsciousness 
of a child. Young or aging, his face was 
that of a beatified saint. His beaming 
countenance invited confidence. 

Joseph Story’s pioneer case as a young 
lawyer will be found for the defendant 
in Rust v. Low, 6 Mass. go. It was 
the etiquette of the Salem Bar then, for 
adversary counsel in a case, after joining 
issues, to exchange points and authorities, 
and in some cases this practice resulted in 
settlements and compromises and, indeed, 
withdrawal of suits or defenses. In that 
cited case, Story’s opponent preliminarily 
said, ‘‘ There is a decision by Hale which to- 
tally defeats your contention.” Note was 
made of it, and Story set about tracing the 
decision to its source and foundation princi- 
ples, when he discovered that Hale had 
made an error. When the point was cited 
against him and he began to differentiate it, 





the Judge amusedly and sarcastically asked, 
“Do you attempt to overrule Sir Mathew 
Hale?” and eventually ruled with the cita- 
tion. When the temporarily discomfited 
Story reached the Appellate Court his ar- 
gument prevailed, and the Judge writing the 
opinion was unfair enough not to notice 
Story’s brief and research, but took to him- 
self the sole credit of discovering and point- 
ing out Hale’s error. Nevertheless, in legal 
circles the incident gave Story much pres- 
tige. 

He had now also embarked in politics, 
and been elected to the Massachusetts Leg- 
islature, where he served as Speaker of the 
House with executive ability, and in the 
post first displayed judicial acumen. He 
was next elected to Congress, and against 
the peace predilections of his constituents 
by his speech and votes he sustained Presi- 
dent Madison’s patriotic plans in the naval 
war with England. 

It is commonly supposed that Story 
owed his professorship in the Cambridge 
law-school to the fact that its overseers se- 
lected him because of the prestige of hav- 
ing a Federal judge in the chair. But his 
selection (first as professor in the Royall 
foundation, which he declined, and later as 
in the chair founded by Nathan Dane) was 
made on his merits at the Bar, and before 
President Madison selected him for Justice 
of the Federal Supreme Court to fill a va- 
cancy. While a Congressman, Story was 
oftenest found in the chamber of the Su- 
preme Court. Indeed he was there daily, 
studying the methods of the great lawyers 
who argued, and betraying the greatest in- 
terest in the legal issues at stake — most of 
them of a novel and unprecedented charac- 
ter. He formed many legal friendships, 
and especially with Attorney-General Pink- 
ney and Chief-Justice Marshall. Story’s 
letters of the period to his wife (published 
after his death) were filled with comments 
upon the lawyers, the judges and the cases: 
evidencing that, notwithstanding the grave 
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political issues then at stake in Washington, 
his thoughts and sympathies were most with 
legal pursuits. One or two Federalist Sen- 
ators opposed his confirmation (1811) on 
objection to his youth; but he was con- 
firmed and became the youngest judge of a 
high tribunal known to legal history in any 
country. He was also feebly opposed as 
being too much of a politician; the oppo- 
site reason to that urged by Senator Hill in 
1894 to the confirmation of William B. 
Hornblower. With the exception of Chief- 
Justice Marshall, Story’s new associates of 
the Bench were not of that distinguished 
legal character that later marked the Su- 
preme Bench. Bushrod Washington of 
Virginia, William Johnson of South Caro- 
lina, Brockholst Livingston of New York, 
Thomas Todd of Kentucky, became Story’s 
associates. None of them had been as 
eminent at their local Bar as had been 
Story; and each one was many years older 
than the newcomer. But Story soon de- 
monstrated to Bar and associates the legal 
grasp of his logical mind and his familiarity 
with legal principles, as well as his powers 
towards discrimination in their application 
to controversies. 

He had already enjoyed a notable debut 
in the court as one of the counsel in what is 
known to Cranch’s reports as the Georgia 
claim: a case involving grave constitutional 
questions by which, in discussing, Story at- 
tracted marked attention. It had previously 
been the judicial tone in the court to give 
liberal and Hamiltonian constructions to con- 
stitutional provisions, but, from his Jeffer- 
sonian proclivities, Story urged strict con- 
struction of the letter. These views he 
carried upon the Bench. Seventh Cranch 
contains some of Story’s maiden decisions, 
and these all gave promise of the learning 
and perspicuity which marked all of his after 
opinions. 

Yet not only on the Supreme Bench but 
as judge of the whole New England Federal 
Circuit he proved his judicial ability — as 








Gallison’s reports first showed. Substantially, 
Joseph Story may be termed the Father of 
American prize law, admiralty law and pa- 
tent law; as he also afterwards became of 
American equity jurisprudence by his Com- 
mentaries. 

It was the case of Martin v. Hunter at 
Washington which undoubtedly led to his 
creation of Commentaries on the Constitu- 
tion. The case first settled the jurisdiction 
of the Federal Supreme Court to over-ride 
State constructions of the local constitutions. 
He took part also in deciding the great 
Dartmouth College case involving the juris- 
diction of a legislature over charters as 
constituting vested rights. That was the 


_case which first brought Daniel Webster 


conspicuously to the legal fore; and it is re- 
corded of the great Daniel that being once 
in a den of juridical lions he was compli- 
mented for his argument, but said, ‘“ Ah, 
gentlemen, you should read Story’s opinion, 
which throws argument of counsel into 
shadow.” Story also had the courage of his 
legal convictions, for in the notable “ Nereid ” 
prize case growing out of the Naval War he 
dissented from Chief-Justice Marshall; and 
after the Civil War that dissent was substan- 
tially sustained in an opinion of Chief-Justice 
Chase. 

Marshall died in 1835, and Story wrote 
for the “‘ North American Review,” a paper 
upon that great man which exhausts the 
biographical topic. Almost every lawyer in 
the Union and many newspapers now felt 
assured that to Story would come the vacant 
chief justiceship; but Andrew Jackson was 
president, warring against the constitution- 
ality of the United States Bank and its po- 
tent branches, and Story was known not to 
have legal views on that controversy sym- 
pathetic with Jackson’s views. Then it was 


that the President, who had made Roger B. 
Taney of Virginia Secretary of the Treasury 
for the purpose of crippling that Bank by re- 
moving from it the national deposits, after 
the conscientious refusal of Secretary Duane, 
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tendered to Taney the Marshall succession. 
Reference to files of Whig party-newspapers 
of Boston and other cities of that time show 
what a political storm Taney’s nomination 
raised. It was urged that the appointment 
was purely a political reward, and that — as 
was indeed the case then — Roger B. Taney 
had not, even while Jacksonian Attorney- 
General, displayed any conspicuous legal 
ability. But as all lawyers know, Taney dur- 
ing his twenty-eight years of service amply 
vindicated his skill in jurisprudence, and to 
that extent vindicated the policy of a politi- 
cal appointment to a judgeship. Judge 
Story, to judge from his family letters of the 
period, did not take to heart the loss of the 


chief-justiceship, and he and Taney became | 
| tal vigor and its loss of physical vigor were 


conspicuous for comradeship and friendship. 
But the incident sharpened his ambition of 
authorship, and in time, amid harassing ju- 
dicial duties and delighted occupation as in- 
structor in the Law School (which he and 
Greenleaf had now raised from bankruptcy 
to great scholastic and pecuniary success), 
Story successively presented his students 
and the general legal public with his com- 
mentaries on Bailments, on Agency, on Com- 
mercial Paper, on Equity Jurisprudence and 
on the Federal Constitution. In intellectual 
industry and tenacity of authorship Story 


fairly rivalled Sir Walter Scott: beside whose | 


pen ever stood the demon of paralysis, jave- 
lin in hand, ready to strike, and also the grim 
demon of debt urging to incessant literary 
toil. But Story, although his income was far 
smaller as judge and as professor than his 
great abilities entitled him to receive, had 
no such pressure upon him as had Scott. 
His labors were eminently labors of love. 
Whatever debts of distinction he owed to 
his ‘‘ jealous mistress” of the law he abun- 
dantly discharged by his treatises — which 
were “not for a day, but for all time.” His 
work on Bailments at once superseded the 
editions of Sir William Jones and his editors. 
That on Negotiable Paper destroyed the 
prior value of all other authors on the same 





subject. While his Equity and Constitutional 
Commentaries left nothing for subsequent 
writers to illuminate. The literary skill of 
all Story’s treatises equals their proofs of ac- 
curate research and learning. Marshall and 
he remain the great scholars of the Federal 
Bench, approached only in average legal 
estimation by the scholastic ability of Ben- 
jamin R. Curtis and Horace Gray. Whata 
chasm of succinct expression lies between the 
diction of Coke and Fearne and that of Story. 

Mental toil told heavily upon Judge 
Story. At forty he began to present the 
appearance of an aged man, so far as pol- 
ished skull and telltale furrows on the face 
concerned physical appearance. But the 
querulousness of age, its diminution of men- 


ever absent. I had not enjoyed a sight of 
him until, as a law student, I confronted him 
at his professorial desk. I recall that I be- 
came so impressed with his majestic presence, 
his genial face, his musical voice and his 
delightful method of conversational tutor- 
ship on that occasion, that I lost attention 
to that first lecture in contemplating the 
great jurist and in musing upon my knowl- 
edge of what he had achieved. I had taken 
to his house a letter of commendatory intro- 
duction from Theodore Frelinghuysen, the 
Chancellor of my alumnus university, and 
nothing could exceed the cordiality of the 
Story welcome in his study at his beautiful 
cottage residence; and yet such interviews 
from and with students must have become 
monotonous, and perhapsirksome. Such in- 
dividual admiration could be always seen por- 
trayed upon the faces of my fellow class- 
mates as they were surveyed in the act of 
listening and gazing upon Story’s saint-like 
face. To paraphrase the line of a well known 
hymn, Story, as a lecturer, ‘‘ was his own in- 
terpreter and he will make it plain.” His 
comments were interspersed with such ap- 
propriate anecdotes as was the habit of Ab- 
raham Lincoln. When he presided at the 
moot courts which he had established for the 
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nisi prius practice of the students or for their 
views upon a stated controversy — generally 
patterned from some case in his circuit — 
Professor Story was the embodiment of gen- 
iality and seemed as pleased with the pro- 
ceedings as would be a child at blindman’s 
buff. His constant tenet to students was “ the 
nobility and attractiveness of the legal pro- 
fession.” As matter of personal pride, I fancy 


| 
| 
| 
| 
} 
| 
| 


he was prouder of his professorship than of | 


his judgeship orauthorship. Three decades of 
his law students all over the Union derived 
from Story unfeigned delight in the practice 
of their profession. 

He had served thirty-four years as judge — 
equal with Marshall’s service and the longest 
of any other Supreme Court judge : two more 
than that of McLean and Wayne and six 
more than that of Taney, Curtis and Miller — 
when at the age of sixty-six Story’s physical 
constitution gave way; but he died in 
harness, as Charles Sumner, of whose pupil- 
age Story had been very proud, narrated in 
a sketch of his old preceptor and neighbor 
for the ‘“ North American Review.” Sumner 





had seen him, two days before the mortal 
attack, returning from the lecture room, with 
feeble step, across the college campus, and 
had exchanged what proved to be farewell 
salutations. In truth, Story faded into the 
next world rather than died out of this. He 
may be described as a man who lived forty 
years without knowing a moment of what the 
world calls leisure. He died, as he had lived, 
a zealous exponent of the Unitarian faith and 
an ardent practitioner of the beatitudes of 
the Christ-man. His death and that of 
Henry Baldwin brought to their vacant chairs 
Levi Woodbury and Samuel Nelson; but the 
Story judicial and legal influence has never 
left his old court. 

Doubtless, if the profession were polled to 
vote who was the greatest American lawyer 
and jurist, an immense majority would decide 
for Joseph Story. There was more than 
pleasantry in this toast, once drunk at a ban- 
quet of lawyers whereat the great jurist and 
instructor was a guest: ‘ However high in 
the temple of Themis a lawyer may seek to 
climb he will never get above one story.” 





WILLS OF FAMOUS AMERICANS. 


HERE is a remarkable collection of old 

wills in the city hall vault of the District 
of Columbia. One only needs to enter the 
vault with the registrar, says the “‘ Washing- 
ton Post,” to realize what a wealth of his- 
toric manuscripts and of quaint forgotten 
eccentricities it contains. There was a pro- 


vision in the early law by which the wills, | 


once deposited, could not be withdrawn, so | 


that the registrar has in his keeping all the | 


legal instruments of this character since the 
year 1800. Many men known to history and 
identified with the development of the nation 
have lived and owned property in Washing- 
ton, and their wills or exact copies thereof 
repose in the great iron receptacles. 

The will of George Washington is, perhaps, 





the most famous of all the documents. It was 
recently copied by the order of the registrar 
into a record book where it could be con- 
sulted with facility. The original is some- 
where in Virginia, but Washington had some 
property interests in the capital city, and a 
copy was deposited with the authorities here. 
It is a mammoth document, and probably 
covers more writing paper than any other 
will among the archives. It is spread upon 
eight broad pages, and it would require at 
least two solid pages of a daily paper on 
which to print it. While the earthly posses- 
sions of the father of his country, though he 
was one of the richest Americans of his time, 
were by no means as extensive as those of 
many modern millionaires, he prescribed 
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with the greatest minuteness how they should 
be disposed of. 

The most famous provisions in this great 
document, which Washington declares to 
have written with his own hand, are those 
in which he devises fifty shares of stock in 
the Potomac River Company for the found- 
ing of an American university, and that in 
which he provides for the liberation of his 
slaves. The shares of stock were presented 
to him by the Virginia legislature, and were 
at first declined, but the gift was afterward 
so arranged as not to conflict with his notions 
of propriety in receiving public gifts. The 
provisions for the gift to the proposed uni- 
versity are couched in patriotic language char- 
acteristic of the man. Washington was not 
only patriotic; he was public spirited. He 
made many gifts in his will which were in- 
tended to be public benefactions. 

It is the slave clause which reads most 
curiously to the child of the last generation. 
It is, in fact, an excellent abolitionist docu- 
ment. They were not to be released till the 


death of Martha Washington, his wife. He 


stated that it was his earnest wish that they 
should be emancipated before, but he thought 
this would be accompanied with insurmount- 
able difficulties. The chief of these was the 
intermarriages which existed with the dower 
negroes. He says that he should be glad to 
emancipate both, but it was not in his power 
to do so. They were to be taught to read 
and write, and at Mrs. Washington’s decease 
all his directions with regard to their freedom 
were to be religiously carried out without 
evasion or neglect. 

As a remembrance of the days of bondage 
the will of ‘‘Old Hickory” is a curio. It 
was made at the Hermitage, where he passed 
his declining years. It required nearly all 
his earthly possessions, saving a few slaves, 
to pay the debts which his adopted son, 
Andrew Jackson, Jr., had contracted, and he 
states at the beginning of the document that 
he had made this will on account of the change 
in his affairs, necessitated by the obligations 





he had assumed for his son. Every member 
of his immediate family, including his grand- 
children of tender years, is remembered with 
at least one slave to be owned absolutely. 
These bequests are made in language expres- 
sive of the great affection which he pos- 
sessed for all his kin. 

Probably the old pictures of Jackson which 
represent him as always walking with a cane 
are true to life, for in his will he has several 
bequests of his favorite walking-sticks. 
These appear as dear to him as his swords. 
He presents the latter with the patriotic re- 
quest that they never be raised except in the 
defense of the nation. Indeed, the language 
of the will leaves no room to doubt that Jack- 
son wasa patriotic man to the core and that he 
had the highest welfare of the nation at heart. 

In striking contrast to the will of Jackson 
is that of John Quincy Adams. They are 
as unlike as were the two men. Adams was 
a Unitarian of the Boston school, and his 
will contains none of the usual references to 
religious matters, but deals strictly with the 
topic in hand — the disposition of his prop- 
erty. He says nothing of his belief in God, 
as does Jackson, nor of his hope in the here- 
after. Adams lost his original will and wrote 
the one which stood at the time of his death 
in its stead. It is a lengthy document and is 
more like the will of Washington than that 
of any other President. He, too, was fond 
of his walking-sticks, and gave particular 
directions as to the disposition of those which 
had been presented to him in honor of his 
labors for the right of petition. One of these 
canes, in accordance with his wish, is now 
deposited in the Patent Office. 

Adams died a wealthy man for his time. 
He owned a considerable amount of property 
in Washington. He had a house and some 
land on F street, and a store and house on 
Pennsylvania avenue. Besides these he had 
many possessions in Massachusetts, of which 
some were in the city of Boston and very 
valuable. A peculiarity of his will is that he 
mentions his own name as John Quincy 
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Adams, doctor of laws. He was very proud 
of this distinction, which was given to him 
as a graduate of Harvard College, where all 
the men of the Adams family have attended 
for generations. It was like a sword through 
the plates of his armor when Jackson, his 
arch enemy, visited the hallowed precincts 
of old Cambridge and received this honored 
degree from the college authorities. 

The briefest of all the presidential wills in 
the vaults of the District of Columbia is that 
of James Monroe. He had but little to give, 
and he gave it without the use of any un- 
necessary language. It contains but one hun- 
dred and sixty words. He gave six thou- 
sand dollars to each of his two daughters, 
Elizabeth and Maria, and the works on which 
he was engaged at the time of his death to 
his son-in-law. The will was made in New 
York and had one witness who resided there, 
and one whose home was in Washington. 

One of the most remarkable testaments 
that one finds stored away in the dusty 
archives is that of Thaddeus Kosciusko, the 
Polish patriot. His original will, which was 
executed when he sailed from America at 
the close of the revolution, is deposited here. 
It is a very brief document and shows how 
thoroughly he was imbued with the love of 
freedom. It names Thomas Jefferson as ex- 
ecutor, and directs that all his property in 
America should be sold at his death and the 
proceeds applied to the purchase and the 
liberation of slaves in his name. He also 
wished that they should be given instruction 
in the trades and otherwise, and in the man- 
ner to properly conduct themselves as moral 
and upright citizens. 

There was a proviso in this document that 
all this should be done unless he should 
make other disposition of his property be- 
fore his death. As a matter of fact he did 
make two other wills, and his will which he 
left in America at his sailing away for Europe 
in 1798 became the subject of a hot legal 
contest. In 1806 he made a codicil to this 
in Paris by which he bequeathed three thou- 





sand seven hundred dollars toa friend. Later 
he wrote a will at Soleur, in Switzerland, which 
seems to have been the result of his friend- 
ship for a certain family with which he came 
frequently in contact, and from whom he re- 
ceived many assurances of regard. This in- 
strument was written in French, and an ex- 
act copy in that language is on file in the 
registrar’s office. There was much difficulty 
in establishing the legality of this document, 
as the laws of France differ from ours on 
those matters. When the instrument was 
executed Kosciusko was a legal resident of 
Berville. This last will gave five thousand 
dollars to his executor, a Frenchman, and 
sixty thousand francs each to the two lovely 
daughters of Pierre Joseph Zelbeur. 

The will of Dolly P. Madison, President 
Madison’s wife, who reigned as Washington’s 
first social queen, is stored away with the 
documents for the year 1849. Dr. M. J. 
Griffith, the deputy registrar, said that she 
must have been very sick when she signed 
it, for her signature is very feeble. She had 
twenty thousand dollars to give away, the 
amount which Congress had appropriated for 
the purchase of her husband’s papers. One- 
half of this she gave to her son, John Payne 
Todd, by her former husband, and the other 
half to her adopted daughter. This sum 
stood invested at the time of her death in 
the name of James Buchanan, who afterward 
became President of the United States. 

The last will and testament of Chief-Jus- 
tice Salmon P. Chase is a bright and shin- 
ing example of the saying that lawyers make 
poor wills for themselves. His will is brief 
and to the point, but it was defective because 
it devised certain real estate in the District 
of Columbia and had but two witnesses. The 
law demands that there shall be three wit- 
nesses. He had followed according to the 
Ohio law, which requires but two witnesses. 
This called forth the remark from the most 
celebrated wit before the District bar at the 
time, that there was a high law, a higher law, 
and an O-high-o law. 
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OATHS. 


By R. VasHon ROGERS. 


STORY is told of a Highlander who 

had been swearing to all sorts of lies; 
the judge suddenly required him to take the 
Highlander’s oath which invokes the souls 
of his ancestors to witness his veracity, 
whereupon the witness recanted and told a 
very different story and the true one; when 
asked why he had perjured himself at first he 
replied that ‘‘ there was a muckle difference 
between blowing on a book and damning 
his soul.” The moral is that every one 
should be required to take that form of 
oath, or affirmation, which he considers 
binding upon his conscience. 

And many and divers and strange have 
the forms been: nations have had their ven- 
erable and venerated oaths, and kings and 
great personages have had quaint and curi- 
ous ones which they deemed binding on 
their souls. Let us recount some of these 
in an unphilosophic manner. 

In sundry lands and in divers ages ani- 
mals have died to make the oaths of the 
semi-civilized effective. In ancient Rome, 
one form was slaying a swine and praying 
that in case of falsehood the curse of 
heaven might fall upon the perjurers’ heads 
as surely as the victim died. Among the 
Nagas of Assam two men lay hold of a dog 
by head and feet, quickly the poor brute is 
chopped in twain with a single blow, this 
being emblematic of the fate in store for the 
false swearer. Slicing off a cock’s head 
seems to be the most solemn and sacred way 
of getting a Chinaman to swear truly, even 
nowadays (36 A. L. J. 142). On very sol- 
emn occasions in India a sheep was killed 
in the name of Tari Pennu (the dreadful 
earth-goddess), rice is then moistened with 
the blood, and the deponent swallows this, 
in the full conviction that Tari will slay him 
if he insults her power by perjury. 





Sometimes the animal need not die that 
truth may be spoken. Sir James Mackin- 
tosh once, in India, had a cow brought into 
court that a witness might swear with its 
tail in his hands. 

In Siberia, when swearing an Ostyak, a 
bear’s head is brought into court, the: Os- 
tyak makes the gesture of eating, and calls 
upon the bear to devour him in like manner 
if he swerves from the truth. The neigh- 
boring Samoides have the same custom. 
Many of the jungle tribes of India have to 
be sworn upon a tiger’s skin, as they believe 
a false witness is sure to become food for 
tigers. Some Hindus think it better to 
stand upon a lizard’s skin and invite the 
scaliness of that reptile to come upon them 
if they foreswear themselves; others take 
the oath over an ant-hill, with an impreca- 
tion that if they swear falsely they may be 
reduced to powder. 

A Galla of Abyssinia sits down over a 
pit covered by a hide, implicating that he 
may fall into the pit if he breaks his word. 

Menu said, “‘ Let the judge cause a sol- 
dier to be sworn by his horse or elephant, 
a merchant by his kine.’”” Omichaund’s case 
settled that a Gentoo might be sworn by 
touching the feet of one of his priests, (1 
Atk, 21.) 

The oaths administered in the courts of 
Burmah and Siam are awe-inspiring: calam- 
ities upon calamities are invoked on the 
perjurer’s head; penalties in this life and in 
the next, and those after the next are freely 
called down; and punishments ab omnibus 
rebus et quibusdam alits. Here is the one 
in vogue in the land of the White Elephant: 
“T will speak the truth. If I speak not the 
truth may it be through the influence of the 
laws of demerit, namely, passion, anger, 
folly, pride, false opinion, immodesty, hard 
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heartedness, and skepticism, so that when I 
and my relations are on land, land animals, 
as tigers, elephants, buffaloes, poisonous ser- 
pents, scorpions, etc., shall seize, crush and 
bite us, so that we shall certainly die. Let 
the calamities occasioned by fire, water, rul- 
ers, thrones and enemies, oppress and de- 
stroy us till we perish and come to utter 
destruction. Let us be subject to all the 
calamities that are within the body and all 
that are without the body. May we be 
seized with madness, dumbness, deafness, 
leprosy and hydrophobia. May we be 
struck with thunderbolts and lightning, and 
come to sudden death. In the midst of 
not speaking truth may I be taken with 
vomiting black clotted blood and suddenly 
die before the assembled people. When I 
am going by water, may the water-rats as- 
sault me, the boat be upset and my property 
lost, and may alligators, porpoises, sharks, 
and other sea-monsters seize and crush me 
to death; and when I change worlds may I 
not arrive among men or nats, but suffer un- 
mixed punishment and regret, in the utmost 
wretchedness, among the four states of 
punishment, Hell, Prita, Beasts and Athu- 
raki. If I speak the truth mayI and my 
relations, through the influence of the ten 
laws of merit, and on account of the efficacy 
of truth, be freed from all calamities within 
and without the body and may evils which 
have not yet come be warded far away, may 
thunder and lightning, the nat of the waters 
and all sea-animals love me that I may be 
safe from them; may my prosperity increase 
like the rising sun, and the waxing moon; 
and may the seven possessions, the seven 
laws, and the seven merits of the virtues be 
permanent in my person, and when I change 
worlds may I not go into the four states of 
punishments, but attain the happiness of 
men and nats, and realize merit, reward and 
perfect calm.” (The Land of the White 
Elephant, by F. Vincent.) © 

The oath administered to witnesses in 
Siam is still more awful and blood-curdling. 





It is “1... who have been brought here as an 
evidence in this matter, do now in the pres- 
ence of the divine P’hra P’hoot-hee-rop 
(Buddha) declare that I am wholly unpreju- 
diced in this matter against either party and 
uninfluenced in any way by the opinions or 
advice of others; and that no prospects of 
pecuniary advantage or advancement to 
office have been held out to me. I also de- 
clare that I have not received any bribe on 
this occasion. If what I have now spoken 
is false, or in any further averments I 
should color or pervert the truth so as to 
lead the judgment of others astray, may the 
three holy existences, i.e. Buddha, the 
Bali and the Hierarchy, before whom I 
now stand, together with the glorious Dwat- 
tas of the twenty-two firmaments, pun- 
ish me. If I have not seen, yet shall say 
that I have seen, if I shall say that I know 
that which I do not know, then may I be 
thus punished: Should innumerable de- 
scents of the Deity happen for the regener- 
ation and salvation of mankind, may my 
erring and migrating soul be found beyond 
the pale of their mercy; wherever I go may 
I be encompassed with dangers and not 
escape from them, whether arising from 
murderers, robbers, spirits of the ground, of 
the forest, of the water or of the air, or 
from all the T’hewatda (the divinities who 
adore Buddha), or from the gods of the 
four elements, and all other spirits. May 
blood flow out of every pore of my body, 
that my crime may be made manifest to the 
world. May all or any of those evils over- 
take me three days hence. Or may I never 
stir from the place where I now stand; or 
may the lightning cut me in twain, so that I 
may be exposed to the derision of the 
people; or if I should be walking abroad 
may I be torn in pieces by one of the pre- 
ternaturally endowed lions, or destroyed 
by poisonous herbs or venomous snakes. 
When in the waters of the rivers or of the 
ocean may the alligators, the horned alli- 
gator mang kan (a fabulous monster), or 
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large fishes devour me; or may the winds 
or the waves overwhelm me, or may the 
dread of such evils keep me during life a 
prisoner at home, estranged from every 
pleasure, or may I be afflicted by the intol- 
erable oppressions of my superiors; or may 
cholera cause my death; after which may I 
be precipitated into hell, there to go through 
innumerable stages of torture among which 
may I be compelled to carry water over the 
flaming regions in open wicker-baskets to 
assuage the heat felt by the head Wetsoo- 
wan when he enters the infernal hall of jus- 
tice, and thereafter may I fall into the low- 
est pit of hell, or if these miseries should 
not ensue may I after death migrate into 
the body of a slave, and suffer all the hard- 
ships and pains attending the worst state of 
such a being during the period of years meas- 
ured by the sands of the four seas; or may I 
animate the body of a beast five hundred 
generations; or be born an hermaphrodite 
five hundred times; or endure in the body 
of a deaf, blind, dumb, houseless beggar 
during the same time, and then may I be 
hurried to narok, there to be crucified by 
Phreeavom (one of the kings of hell). (Siam, 
by Sir J. Bowring, p. 179.) 

To balance the zoological oaths aforesaid 
we will give some botanical ones. <A 
Bedouin picks up a straw and swears by 
Him who made it grow and made it wither. 
The ancient Franks, also, were wont to swear 
holding straws in their hands. Max Muller 
tells us that in most of the villages in India 
there is a sacred tree, a pipal tree, and the 
gods are supposed to delight in sitting among 
its leaves and listening to the music of their 
rustling. The deponent takes one of these 
leaves in his hands and invokes the god, who 
sits above him, to crush him, or those dear 
to him, as he crushes the leaf in his hand, if 
he speaks any thing but the truth. He then 
plucks and crushes the leaf and states what 
he has to say. In some parts, the Hindus 
are sworn upon the leaf of the sweet basil, 
which is placed by a Brahman in the hollow 





of the hand with some water of the Ganges ; 
the leaf and the water are swallowed by the 
swearer. This oath, however, is not deemed 
very efficacious. The old Ionians swore at 
times by the plant colewart, at times by 
cabbages; Socrates, occasionally, by the 
plane tree. 

Both in the old and modern world oaths 
by rivers are most sacred. Nothing is more 
binding upon the conscience of a Hindu 
than swearing by the waters of the Ganges, 
for he believes that the goddess of the river 
will take most awful vengeance upon him 
and his children should he lie. In ancient 
times— before Mr. Bangs launched his 
“House Boat’’—men swore inviolably by 
the Styx. 

The Syracuseans (those of old Sicily, not 
of New York State) sware laying their 
hands on lighted torches, In New Guinea 
they invoke the sun to burn them, or the 
mountain to crush them, if they swear falsely. 
Many of the ancient warriors swore by their 
weapons. 

The Bedouin of the desert grasps the 
middle tent-pole and swears by the life of 
the tent and of its owner. While the Ma- 
hometan takes the Koran in his right hand 
and holds it in frontof him, then presses his 
left hand over his heart, and bending down 
until his forehead touches the sacred book, 
remains in meditation for a few moments, 
then straightens up and tells his tale. 

As befits the people of such a mighty 
empire, the Chinese have a variety of ways 
of swearing. We have already mentioned 
one or two; nowfor some others. In one 
case, in Missouri, it was stated that the joss- 
stick burning was the true oath among the 
Chinese: they take the joss-stick in their 
hand and swear to it; some burn a candle 
(36 Alb. L. J. 142); others write sacred 
characters on paper and then burn it, pray- 
ing that the witness may be so burnt if he 
swear falsely. Another plan is to break a 
saucer, praying that so the deponent may 
perish if he errs from the truth. 





60 


The Green Bag. 





The old Scandinavians swore upon a 
sacred bracelet kept on the altar in every 
high court. The judge reddened this with 
the blood of a bullock sacrificed and the 
witness said: ‘‘ Name I to witness that I take 
the great oath on the holy ring, law oath, 
so help me Frey, and Niord and Almighty 
Thor.” The Irish, in the good old days 
when the Brehons judged the land, swore by 
the sun, moon, wind, the dew, the crops, 
the countenance of men, by all the elements 
visible and invisible. 

In the early days of Christianity began a 
controversy as to the lawfulness of Chris- 
tians swearing which has ‘not yet been 
closed. In the fourth century Christian 
soldiers swore allegiance ‘‘ by God, Christ, 
the Holy Spirit and the Majesty of the Em- 
peror.” Under the codes of Constantine 
and Justinian all witnesses had to be sworn; 
and by the Middle Ages oaths had increased 
and multiplied in Christendom far beyond 
the practice of any other age or religion. 
Very early came in the practice of swearing 
upon the Gospels. St. Chrysostom men- 
tions it: apparently it was derived from the 
old Jewish oath taken holding in the hand 
a scroll of the law of Moses. Usually the 
hand was laid upon the Gospels: but the 
practice of kissing the book appears in the 
Middle Ages, and it is now the general 
form in England and where English law 
obtains. And as good Cowper says: — 


‘* Thousands, careless of the damning sin, 
Kiss the book’s outside, who ne’er look’d within.” 


Oftentimes the book was placed on the 
altar, and the swearer touched the altar, or 
looked towards it. Oaths taken on a relic, 
on a shrine or reliquary, on a cross or on 
the bishop’s crozier, were also deemed 
very solemn and binding. 

The words, ‘‘So help me God,” used as 
the deponent raises the book, are of very 
ancient origin. They have been used in 
England since the days of Henry IV; the 


Germans have “So mir Gott helfe”; 





| the old French had “Si m’ait Dex”; in 


Charlemagne’s time the form, “Sic me 
adjuvet, Deus,” closely resembled the for- 
mulas of pre-Christian Rome. How near 
akin all these are to the old Viking’s prayer, 
‘So help me Frey.” 

Old Giles Jacob in his Dictionary says, 
“ Antiently at the end of a legal oath was 
added, ‘So help me God at His Holy Dome,’ 
i. e. Judgment; and our ancestors did be- 
lieve that a man could not be so wicked to 
call God to witness anything which was not 
true; but that if any one should be’ per- 
jured, he must continually expect that God 
would be the Revenger.” 

In one case in New Jersey it was decided 
that where a person accepts a form of 
oath as usually administered, without objec- 
tion, it is not absolutely necessary for him 
to kiss the Bible; and in another case, where 
the deponent kissed Watt’s Psalms and 
Hymns, supposing it was the Bible, it was 
decided to be all right. (Pullen v. Pullen, 
4 Atl. Rep. 2; People v. Cook, 4 Seld. 84.) 

The position of the body when swearing 
used to be considered of much importance. 
Lifting the hand towards Heaven, putting 
the hand under the thigh, and joining hands, 
are positions all mentioned in Holy Writ. 
In England the Lords of Parliament at one 
time held up their hands when swearing; 
French jurors still do so, and witnesses in 
Scottish courts do likewise while the judge 
administers the oath. Pelagius swore hold- 
ing the cross and the Gospel on his head. 
Under the Brehons the Irishman swore first 
standing, then sitting, and then lying, as in 
these three positions his life was spent. In 
some parts of Spain a witness forms a cross 
by placing the middle of his thumb on the 
middle of his forefinger, and as he kisses it 
says, ‘“‘ By this cross I swear.” The Aus- 
trian takes the oath by raising the thumb 
and the two first fingers of the right hand, 
saying ‘So help me God.” In Italy, under 
the Napoleonic Code, the judge first admon- 
ished the witness of the importance and 
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sacredness of the oath, reminding him of 
the punishment of false witnesses, then he 
and the clerk, rising, and bareheaded, the 
the judge administered the oath. 

In Norway every one who takes an oath 
lifts up three fingers, i. e., the thumb, the 
forefinger and the middle finger; these sig- 
nify respectively God the Father, God the 
Son and God the Holy Ghost. The other 
fingers are bent down in the hand, the 
larger signifying the soul which lies hidden 
in man, and the smaller the body of man, 
because it is littke—just as the body is of 
small account as compared with the soul. 
An exhortation, or address, is delivered 
when the oath is administered. It begins: 
‘‘Whatever person is so ungodly, corrupt 
and hostile to himself as to swear a false 
oath or not to keep the oath sworn, sins in 
such a manner as if he were to say, ‘If I 
swear falsely then may God the Father, God 
the Son, and God the Holy Ghost punish 
me, so that God the Father, who created 
me and all mankind in His image and His 
fatherly goodness, grace and mercy, may 
not profit me; but that I, as a perverse and 
obstinate transgressor and sinner, may be 
punished eternally in hell.’ ... ‘If I swear 
falsely, then may all I have and own in this 
world be cursed, cursed be my land, field 
and meadow, so that I may never enjoy any 
fruit or yield from them, cursed be my 
cattle, my beasts, my sheep, so that after 
this day they may never thrive or benefit 
me, yea, cursed may I be and everything I 
And the exhorter goes on a 
(The 


possess.’ ” 
great deal longer in the same strain. 
Land of the Midnight Sun, Du Chaillu, vol. 
I, page 413.) 

The old Aztec, when called upon to take 
an oath, touched the ground with one of 
his fingers, and then touched his tongue 


with the same. This reminds us of the 
Abyssinian chief who, having been obliged 
to take an oath he disliked, was seen to try 
and scrape it off his tongue and spit it out. 

People generally are required to remove 





their glove before taking the Gospels into 
the hand, but such uncovering does not 
appear to be necessary. Mr. Justice Haw- 
kins on one occasion said he would be very 
sorry to find himself in the dock on a 
charge of perjury, and as his only defense 
the fact that he had taken the oath with 
his gloves on. 

In olden days persons who deemed them- 
selves of considerable importance in the 
world used special and particular oaths, 
which they copyrighted or patented, as it 
were. The pilot Palinurus swore by the 
rough seas he was wont to navigate. 
Pythagoras, by the air he breathed, or by 
the water he drank; Socrates, when he did 
not swear by a dog, did, as we have 
seen, by a plane tree. William the Con- 
queror swore “By God’s resurrection,” 
or by “His splendor.” Rufus, his son, 
swore “‘ By this and by that,” or “ By St. 
Luke’s face”; John, “By God’s teeth”; 
Richard II “By St. John the Baptist,” 
and the third Richard, “By St. Paul”; 
Henry, of many wives, “By the Mother 
of God”; and James I “ By his own soul.” 
The French kings, also, had special oaths: 
Louis XI only considered himself bound 
when he swore by the golden image on 
the hilt of his sword; the Twelfth Louis’ 
favorite oath was, ‘‘ Le diable m’emporte.” 
Charles VIII swore “Par le jour Dieu,” 
while Francis I used the dignified oath of 
“La foi de gentilhomme.” Pretty Rosalind 
swore ‘By my troth and in good earnest, 
and so God mend me.” The astronomer 
Vettius Valens, in binding his disciples to 
secrecy, administered to them an oath “ By 
the starry vault of heaven, by the circle of 
the zodiac, by the sun, the moon, by the 
five wandering stars, by Providence itself, 
and by Holy Necessity.” 

Nowadays legislators in Bavaria com- 


plete their oath of office by saying, “ So 


help me God and His Holy Gospel”; in 
Denmark, ‘“ So help me God and His Holy 
Word”; the Greek says, “I swear in the 
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name of the Holy and Consubstantial and 
Indivisible Trinity”; the Prussian says, “I 
swear by God, the Almighty and omnis- 
cient.” In Servia the legislator says, “I 
swear by one God and with all that is ac- 


world dearest. So help me God in this 
and that other world.” 
«¢ Oaths were not purpos’d more than law 


To keep the good and just in awe, 
But to confine the bad and sinful 





cording to law most sacred and in this Like mortal cattle in a penfold.” 





LOVE AND LAW. 
(After Robert Herrick.) 


By JoHN ALBERT Macy. 


yw Cupid’s cases went astraye, 

He vowed he'd learne the art to pleade, 
And to the law-courtes tooke his waye, 

And learned it well indeede. 


So when he taught my lips to speake, 
I told my love most fluentlie — 
But Silvia ranne in fright to seeke 
A refuge far from me. 


She was afraid to heare me wooe, 
And never hesitate nor stammer; 
So Cupid saw it wo'd not doe 
For Love to use fine grammere. 
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THE SUPREME COURT OF WISCONSIN. 


By Epwin E. Bryant. 


II. THE FIRST SUPREME COURT OF THE STATE. 


HE constitution adopted in 1847 for 
statehood provided for a judicial sys- 
tem of five circuits, one circuit judge for 
each, who were to sit in banc once a year 
as a supreme court. 
After five years, the 


They met as a supreme court and held 
their first term in January, 1849. Alex- 
ander W. Stow was chosen chief justice 
by the ballot of the judges; and this court, 
thus constituted of 
the circuit judges, 





legislature might, if | 
deemed necessary | 
and expedient, estab- | 
lish a separate su- | 
preme court consist- | 
ing of a chief justice | 
and two associate jus- | 
tices. The judges | 
were paid a yearly | 
salary of fifteen hun- | 
dred dollars, for fru- | 
gality is declared in | 
the state constitution | 
to be one of the vir- 
tues on the “‘adher- | 
ence to which the 
blessings of good 
government depend,” 
and the compensation 
was fixed by the con- 
stitution, so that the 





continued for five 
years. Of these sev- 
eral gentlemen short 
biographical sketches 
will here be given. A 
desire to relieve the 
dullness of the annals 
of men whose lives 
are not eventful in 
the more active sense 
must be the apology 
for an occasional 
anecdote or incident, 
which gives glimpses 
of life in a new State 
in a remarkable 
period of our national 
development. 


EDWARD VERNON 
WHITON was born 





judges might be as 
independent as poor. 
Out of this meagre salary they must pay their 
traveling and other expenses while riding the 
circuit and holding court in the various 
counties. The constitutional virtue of fru- 
gality was enforced upon them, as all must 
admit. 

The judicial election in 1848 brought to 
the benches of the circuits the following 
named judges: First circuit, Edward V. 
Whiton ; second, Levi Hubbell; third, 
Charles H. Larrabee; fourth, Alexander 
W. Stow; fifth, Mortimer M. Jackson. 


EDWARD V. WHITON. 





June 2,1805,at South 
Lee, Berkshire Coun- 
ty, Massachusetts. He descended from 
James Whiton, who came from Hing- 
ham, England, in 1640, and settled at Hing- 
ham, Massachusetts, and whose second son, 
Joseph, removed to Ashford, Connecticut, 
in 1730. Edward was the son of Joseph 
Whiton, who descended from this line, and 
was born at Middleton. Entering the army 
in the Revolutionary War he served under 
Gates in the campaign that ended by the 
surrender of Burgoyne at Saratoga. He 
came to South Lee soon after the close of 
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the war. In the War of 1812, he was 
major general of one of the divisions called 
into service to defend Massachusetts from 
threatened invasion in 1814, and com- 
manded the defenses at Boston while it 
was feared that that city would share the 
fate of Baltimore and Washington. 

General Whiton returned to South Lee 
after the war, and represented the town of 
Lee nine years in the general court of the 
commonwealth. He had three sons, all of 
whom became judges : Joseph Lucas, who 
settled in Lorraine County, Ohio, and was 
there the founder of a distinguished family ; 
Daniel Garfield, who resided awhile in Ohio 
and then came to Wisconsin, where he died ; 
and Edward Vernon, the subject of this 
sketch. The latter resided in his native 
town until about thirty years of age. He 
read law with William Porter, Esq., a law- 
yer noted for the solidity of his learning and 
the soundness of his judgment. Young 
Vernon was of a studious turn, and was at 
one time librarian of the town library, which 
consisted of some three hundred volumes, 
mostly of history and travel. He read 
these volumes and laid in that stock of ac- 
curate historical knowledge that made him 
afterwards the marvel of his associates in the 
legislature, constitutional convention and on 
the bench in Wisconsin. It is recorded in 
the annals of his native town that he, with 
a dozen other leading citizens, subscribed, 
each, twenty-five cents a week, in 1832, for 
the privilege of “‘ seeing” a daily New York 
paper, ‘‘to be informed daily of the progress 
of the cholera.” He left for the West in the 
year 1835, and went to Lorraine County, 
Ohio. There he remained until 1837, when 
he came to Wisconsin, and settled on a tract 
of prairie land near the present site of the 
beautiful and enterprising city of Janesville 
on Rock River, in one of the most fertile re- 
gions of the Northwest. In his youth he had 
learned the trade of millwright and carpen- 
ter, and it was an easy matter for him to 
build his own cabin. Afterwards, with his own 





hands, he built the more pretentious house 
in which he lived and died. 

In September, 1838, an election was held 
in the Territory for members of the legisla- 
tive assembly. Mr. Whiton was a Whig in 
politics, but party lines were not then drawn 
in the Territory on merely territorial matters, 
and he was elected one of the members of 
the House of Representatives from the coun- 
ties of Rock and Walworth, then recently 
created in the south central part of the 
State. This council held three sessions, be- 
ginning November, 1838. Mr. Whiton at once 
took prominence. A ready and courteous 
debater, with vast stores of political informa- 
tion at his command, drawn from a memory 
of remarkable tenacity, he spoke upon every 
question which related to the formative law 
of the new Territory, with a wisdom and fore- 
sight that stamped him one of the foremost 
men of the Territory. His solid learning 
amazed the members of the Bar, of whom 
there were several in the council, themselves 
men well trained in law and public affairs. 
He left his mark on every measure. A vast 
amount of labor is thrown upon the builders 
of a new state. The founding of institutions 
and systems calls for men who “ look before 
and after.” One of the labors of the session 
of 1839 was a revision of the laws, then in 
a chaotic state. 

Mr. Whiton served on a committee which 
collated, revised, borrowed, pieced out, and 
codified a quite complete body of statutes 
which served the Territory for ten years. 
To him was entrusted the care of the printing 
and publishing of the volume of these laws. 
The work was carefully done, and the book 
was for the ten years of territorial life the 
vade mecum of the lawyers and judges of 
the Territory on all points of statutory law. 

The legal practice in a new Territory is 
usually a jumble of uncertainty. Lawyers 
coming from various jurisdictions each 
bring the methods to which they were ac- 
customed. The revision of 1839 was espe- 
cially valuable in settling the procedure. 
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Adopting the common law and equity 
systems, the whole was simplified, the more 
technical features eliminated, and so much 
as comported with common sense and was 
adapted to the situation was retained. The 
statutes of 1839 have been the basis and 
laid down the analysis, it may be said, to 
the subsequent revisions ; and much of their 
language is still retained. 
The sessions of the 





It must not be supposed that these early 
legislatures met in marble halls. Speaking 
of the Representative’s Hall, Colonel Childs, 
who was a member of the body, says: ‘“‘ The 
floors were laid with green oak boards, full 
of ice; the walls and room were iced over; — 
green oak seats and desks made of rough 
boards; one fireplace and one small stove. 
In a few days the flooring near the stove 

and fireplace so 





Legislative Council 
were usually held in 
thewinter. The jour- 
ney to the capital was 
a serious undertak- 
ing. Members from 
the North came 
sometimes on snow- 
shoes, and few had 
the benefit of traveled 
roads. When the 
first session was held 
at Madison, it was 
ascertained and re- 
ported by a commit- 
tee that only fifty per- 
sons could find ac- 
commodations at the 
hotels and private 
houses where board- 
ers could be taken. 


— 
| 





shrunk, on account 
of the heat, that a 
person could run his 
hands between the 
boards. The _base- 
ment story was all 
open, and James 
Morrison’s hogs had 
taken possession. 
The weather was 
cold, the halls were 
cold, our ink would 
freeze —so that when 
we could stand it no 
longer we passed a 
joint resolution to 
adjourn for twenty 
days, and I was ap- 
pointed by the two 
Houses to procure 
carpeting for both 








An old witness 
writes: “‘ Having or- 
ganized the legisla- 
ture, the next question was for members, 
officers and lobby to find places to eat and 
Though we paid metropolitan 
prices, it cannot be said that we had metro- 
politan fare.” One of the hotels had a large 
garret, and beds were laid upon the floor, as 
thick as they could be spread. This 
called the “school section.” The floors of 
the taverns were nightly covered with 
‘“‘ shake-downs ” for transient guests. Those 
who could find board at private houses and 
sleep four in a cold room, ten by twelve 
feet square, were considered fortunate. 


sleep in. 


was 
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halls, during the re- 
cess. I bought all 
I could find in the 
Territory, and brought it to Madison and 
put it down, after covering the floor with a 
thick coating of hay.” 

In the session of 1840, Mr. Whiton was 
elected speaker of the House of Represen- 
tatives, which place he filled during an ex- 
citing session with great ability and such 
impartial justice and dignity as to gain the 
confidence and respect of all parties and to 
place himself in his judicial candidacies af- 
terwards above all partisan feeling. He 
served in the sessions of 1841, 1842, 1843 
and 1844, in the House of Representatives, 
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and in 1845 was elected to the Council (or 
Senate). In 1847, the first constitution 
proposed and submitted to the people hav- 
ing been rejected, he was elected a delegate 
to the second constitutional convention, and 
took a prominent part in framing the con- 
stitution which was adopted. He and Judge 
Dunn were the leading characters in the con- 
vention. Gen. David Atwood, one of the re- 
porters of the convention, in a book called 
the “Fathers of Wisconsin,” thus speaks of 
Whiton: “His whole career was strikingly 
marked by every characteristic of true great- 
ness. He was profoundly educated, not only 
in the law, but in the minutest details of the 
history of his country. Possessing a mem- 
ory of unfailing tenacity, the vast stores of 
learning he had accumulated were ever at 
instant command, available to illustrate any 
mooted point either in law or political sci- 
ence.” The little library in Lee, so carefully 
read years before, stood the librarian in good 
stead when out in the new region he became 
a state-builder, with few books at hand, and 
the foundations of a great commonwealth to 
be laid. 

Chief-Justice Whiton served on the first 
Supreme Court until 1853, when he was 
elected Chief-Justice of the Separate Su- 
preme Court, of which more is narrated later 
on. He presided over the new Court with 
great dignity and ability, constantly rising 
in the confidence and esteem of the people. 
He was re-elected in 1857, and served upon 
the bench till his death. Early in 1859 he 
was observed to be visibly failing in strength, 
and, on the 12th of March, his associates 
prevailed upon him to retire for a short 
time to rest. He repaired to his home in 
Janesville. He declined rapidly and, on the 
12th of April following, died, in the house 
built with his own hands, honored, beloved 
and sincerely mourned by bench, bar and 
people. He left a record of most conspicu- 
ous ability. During his term the important 
cases growing out of the Fugitive Slave law, 
of which mention is elsewhere made, were 





decided. The guo warranto case of State 
ex rel. Bashford v. Barstow was before the 
Court in 1855, involving an inquiry into the 
election of governor, the ousting of the in- 
cumbent and seating of the relator. In this 
the State was shaken with profoundest agi- 
tation. The new questions that beset the 
courts of a newly created State are legion. 
Constitution, statutes, practice, all are to 
be construed and settled, and the legislature, 
by frequent changes, give the judicial de- 
partment little rest. In this formative period, 
Chief-Justice Whiton, so learned in the law, 
so profoundly read in the wider range of 
statesman’s culture, of such incorruptible 
integrity and finely balanced intellect, was 
regarded by all as “‘ standing four square to 
all the winds that blew.” His labors as a 
judge on the Separate Supreme Court are 
reported in the first eight volumes of Wis- 
consin reports. Those of his earlier service 
find record in the third volume of Pinney’s 
reports. 

Few incidents have survived to enrich 
the stock of anecdotes of Chief-Justice 
Whiton. It is said that his feet were re- 
markable for their symmetry and smallness, 
while he was not handsome in the face, a 
sad, far-away expression adding to the 
plainness of his features. Isaac Woodle, 
one of the wits of the Bar in those days, 
said, ‘if he could have Whiton’s feet he 
would almost be willing to have his head.” 

It is told that while at the Bar and on 
the circuit, he had one night retired to his 
bed at the tavern, a man came to his room 
desirous of having him take a case. The 
man’s grievance was that he had put his 
horse out to pasture in the field of a neigh- 
bor at an agreed price, and that a massa- 
sauga (rattlesnake) had bitten the horse, so 
that he died. He insisted that the owner 
of the field was liable for the horse. Wish- 
ing to be rid of the fellow, Whiton said, 
“Can’t take your case. I am retained for 
the snake.” He was ever in general com- 
pany a still, reticent man, apparently ab- 
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sorbed in his own reflections. Once, while 
dining at a hotel, those sitting beside him 
began to expatiate upon peat, large beds of 
which are found in the Four Lake Country. 
Someone asked Whiton, “ Judge, what do 
you think of peat?” ‘Pete! Pete!” re- 
plied the Judge, as if startled from a reverie, 
“really I don’t know him.” 





The expression on his face and the man- 
ner of Judge Whiton 
betokened a tinge of 
melancholy and dis- 
appointment. There 
was no trace of mis- 
anthropy, but, though 
reticent, his kindliness 
of heart and simplic- 
ity of character were 
soon apparent to all 
who met him. 


LEVI HUBBELL, 
the circuit judge of 
the second circuit, 
was born at Ballston, 
New York, April 15, 
1808. He graduated 
at Union College in 
1827, and, choosing 
the legal profession, 
was admitted to the 
Bar and_ practiced 
several] years in 
Canandaigua, in his 
native State. He was for a time editor of | 
the “Ontario Messenger,’ and was adju- | 
tant general of New York on the staff of 
Governor Marcy. In 1836 he settled at | 
Ithaca, and represented Tompkins County | 
in the State Assembly. He came West in | 
1844, and settled in Milwaukee, forming a | 
partnership with Asahel Finch and William 
Pitt Lynde, then in large practice. Active, | 
ardent in politics, of fine presence and | 
pleasing address, he soon became promi- 
nent in the councils of the Democratic 
party, and was a delegate to the National | 
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Democratic Convention at Baltimore in 
1843, where he supported General Cass. 
Upon the admission of the State into the 
Union, he was elected judge of the circuit 
embracing the counties of Milwaukee, Wau- 
kesha, Jefferson and Dane. His term of 
office expiring in 1851, he was re-elected 
for the term of six years. His career as 
judge was stormy. He was a man who 
made enemies, and 
an attempted im- 
peachment in 1853 
furnished the only 
trial that has ever 
taken place in Wis- 
consin before the 
Senate as the high 
court of impeach- 
ment. He was a 
prominent Democrat, 
and his party was 
then in power. He 
was ambitious, agree- 
able in manners, and 
one who felt and 
evinced a conscious- 
ness of leadership. 
He gave offense to a 
prominent juryman 
in a case tried before 
him, it is told. The 
jury brought in a 
verdict of not guilty. 
The Judge, greatly 
surprised at the verdict , made the remark, 
‘‘Gentlemen, may the Lord have mercy on 
your consciences.” One insulted juryman 
then vowed vengeance. Pursuing the track 
of rumor, he gathered in time a formidable 
array of material for articles and specifica- 
tions, which in the early days of the next 
session were formulated upon his complaint 
inthe Assembly. The charges, contained in 
ten articles, each with numerous specifica- 


| tions, ran the whole gamut of official mis- 


conduct. The trial began March 23, 1853, 


and after issue was joined, the case was set 
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for trial June 6th, from which date until July 
11th, the trial continued. The court of im- 
peachment acquitted him by an overwhelm- 
ing vote on all the numerous specifications, 
and the result was a triumphant vindication. 
Among those who voted for his acquittal 
were many whose reputation for probity, 
legal learning and judicial fairness added 
weight to his acquittal. The evidence given 
its worst construction showed only some 
indiscretions, which he freely admitted, in 
allowing some casual interviews with suit- 
ors, which in no wise influenced his adjudi- 
cation. 

Judge Hubbell had the sympathies of a 
large portion of the people of the State, es- 
pecially the people of Milwaukee, during 
the trial, and his acquittal gave his friends 
opportunity to manifest their joy at the re- 
sult. A special train loaded with a committee 
went out part way to meet him; and on his 
return to Milwaukee a large throng met 
him and marched in a triumphant procession 
through the streets, the like of which that 
city had never seen. A public reception, 
then a monster procession to accompany 
him to his home, made the day one of con- 
gratulation and holiday parade. 

Upon the establishment of the Separate 
Supreme Court in 1853, Judge Hubbell re- 
signed. He realized that his reputation 
though vindicated was somewhat clouded 
by the aspersions thrown upon it by the 
impeachment. He retired to practice, and 
withdrew from publicity until 1863, when 
he represented a part of the city of Mil- 
waukee in the legislature and served in that 
body in the stirring times of the war with 
conspicuous ability, and quite won the ad- 
miration of the upholders of the Union. 
He desired more effectual vindication, and 
when a vacancy occurred in the office of 
circuit judge in 1869, by the resignation of 
his successor, he obtained a petition very 
numerously signed for his appointment to 
the bench. Governor Fairchild’s refusal to 
appoint him was one of the keenest disap- 





pointments of his life. His high but digni- 
fied anger, when the suave but stout-hearted, 
one-armed governor told the Judge that he 
did not feel justified in re-instating him 
upon the bench, was one of the most dra- 
matic episodes the writer—then executive 
secretary to Governor Fairchild — ever wit- 
nessed. But his services as an upholder of 
the Union were so well recognized that 
President Grant appointed him United 
States district attorney for the eastern dis- 
trict of Wisconsin. He ably filled this office 
for five years. 

Of fine presence, most agreeable manners, 
and a bearing that betokened leadership, 
a man potent to influence others, it is not 
unlikely that the unfortunate episode of his 
impeachment arrested a career which other- 
wise might have been most successful. 

He died in Milwaukee when sixty-eight 
years of age. A few days before, he fell on 
an icy pavement and broke his leg. The 
shock brought on other troubles and he 
sank suddenly. Always a handsome man, 
he was singularly well preserved, and re- 
tained his buoyancy of spirits, and tried 
causes in his last days with the alertness and 
energy of a young man. No courtlier gen- 
tleman ever graced society in Wisconsin. 


CHARLES HATHAWAY LARRABEE was born 
at Rome, Oneida County, New York, No- 
vember 9, 1820. He descended from a 
Huguenot clergyman who fled from the 
persecutions in France about the time of the 
St. Bartholomew massacre, and, with part of 
his flock, sought refuge in America. His 
father was Major Charles Larrabee of the 
United States Army, who served as captain 
under General Harrison at the battle of 
Tippecanoe, and, at the battle of Browns- 
town, in 1812, lost an arm while managing 
the artillery. His ancestor on the maternal 
side was John Haynes, colonial governor, 
first of Massachusetts, and then of Connecti- 
cut. His maternal grandfather, Judge Joshua 
Hathaway, was one of six brothers who, 








XUM 


The Supreme Court of Wisconsin. 69 





side by side, carried muskets under General 
John Stark at Bennington. 

The education of the subject of this 
sketch was principally obtained at Spring- 
field (Ohio) Academy, and at Granville 
College, now Denison College. There he 
excelled as a debater. He read law with 
General Samson Mason and W. A. Rogers, 
prominent at the Bar of Springfield; but 
being young and pre- 
ferring out-door oc- 
cupation, he found 
employment in civil 
engineering in the 
construction of the 
Little Miami railroad. 
Afterwards, he went 
to Pontotac, Missis- 
sippi, and there at- 
tempted, but soon 
abandoned, farming ; 
was there admitted to 
the Bar, and, entering 
politics, was an un- 
successful candidate 
for the legislature, on 
the “ bond-paying” 
Democratic ticket. 
The climate not 
with the 
young lawyer, he 
came to Chicago. 
He there began prac- 
tice in 1844, and also 
edited the ‘‘ Democratic Advocate,” and was 
city attorney. In 1846 he married, and set- 
tled in Horicon, Dodge County, Wisconsin, 
which place, and the beautiful lake on which 
it is situated, he named, and there he founded 
a home and erected mills. 

In 1847, he was elected a member of the 
second constitutional convention. He took 
an active and prominent part ; and several 
important features of the constitution that 
since proved statutory safeguards 
were strongly advocated by him. The 
“homestead exemption clause” 
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special hobby, so to speak. He was a 
powerful advocate of the restriction upon 
state indebtedness, and the provision against 
state internal improvements, and the clauses 
preventing the division of counties by the 
legislature without local consent. 

In 1848, upon the adoption of the consti- 
tution, and the admission of the State into 
the Union, he was elected circuit judge of 
his district, which 
made him one of the 
judges of the Supreme 
Court, as at first or- 
ganized. He much 
distrusted his fitness. 
“T know I have mind 
and firmness enough ; 
but then, I am such 
a lazy dog,” he wrote. 
Afterwards he said he 
had been honest and 
industrious on the 
bench, but doubted 
whether he had been 
an able judge. He 
served on the bench 
as part of the Su- 
preme Court till its 
reorganization in 
1863. In 1852,he ran 
for chief justice of the 
Separate Supreme 
Court, on the Demo- 
cratic ticket, but was 
defeated by Chief-Justice Whiton. He 
served on the circuit bench until 1858, 
when he resigned to become a candidate for 
Congress, at the urgent solicitation of 
Stephen A. Douglas, whose personal friend 
and faithful follower he was, who wanted to 
show his anti-Lecompton strength in the 
Northwest in view of the Charleston conven- 
tion of 1860. He made a spirited canvass, 
and so great was his personal popularity 
that he overcame a_ twenty-five-hundred 
Republican majority ; but, when running for 


was his | re-election in 1860, he shared the fate of his 
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leader and went under. He took part in 
the fiery debates of that session and warned 
the South, in able speeches, against the folly 
of secession. His term expired March 3, 
1861. Secession and civil war were then 
imminent. He at once was outspoken for 
the Union. When Sumter was fired on, he 
offered his services to Governor Randall. On 
the 17th of April, he entered in the Horicon 
Company, the speedy enrollment of which 
he hastened; but before that regiment had 
mustered he was selected for the place of 
major in the Fifth Wisconsin. In this regi- 
ment he served with distinction in the Army 
of the Potomac in the Peninsula Campaign. 
He served in General Winfield Scott Han- 
cock’s command, who wrote to the Secretary 
of War commending him highly as one 
‘‘eminently fitted to command troops,” 
and recommended him for a_ brigadier 
He particularly distinguished him- 
self on several occasions, especially at 
Lewinsville, Lee’s Mills, and at the battle of 
Williamsburg. In the arduous campaign up 
the Peninsula, the Major’s constitution was 
much broken. On the 25th of July he was 
commissioned colonel of the Twenty-fourth 
Wisconsin. He came home and recruited 
for that regiment in his old district—a por- 
tion of the State where was much opposi- 
tion to the war—and brought in men enough, 
it was said, for four regiments. He enlisted, 
as stump-speakers to plead for enlistments, 
old Democratic wheel-horses, like Matt H. 
Carpenter, Henry L. Palmer and Edward G. 
Ryan. He served with that regiment for 
one year, participating in the battles of Per- 
ryville and Chaplin Hills with great credit to 
himself and command. But his health was 
so shattered by service in the Chickahominy 
swamps that he was compelled to resign. 
He left the service with high commendations 
from General Rosecranz, General Philip H. 
Sheridan, and other commanders under 
whom he served. 

In 1864, he removed to San José, Cali- 
fornia ; thence to Salem, Oregon ; thence 


general. 





back to San José. He was of a roving turn, 
and did not remain long enough to become 
well rooted anywhere. He settled in Seattle, 
Washington Territory, and was a member of 
the constitutional convention, in 1879, to 
frame a constitution for that State. He there 
served on a board of trustees to locate the 
University of Washington. But his old 
army complaint rendered it necessary for 
him to seek a softer climate. He finally 
established a home in San Bernardino, 
Southern California, and there, in the found- 
ing of his home and the cultivation of a 
variety of tropical fruits, he found pleasure. 

His death was tragical. Returning from 
a visit to San Francisco, Jan. 20, 1883, 
the train, making a brief stop on a summit 
it had just gained, being detached from the 
engine, started on the down grade and ran 
at a frightful rate of speed for some four 
miles and then plunged down an embank- 
ment. Among the sixteen persons killed 
or burned to death was Colonel Larrabee. 

His work as judge on the supreme bench 
is found in 2d and 3d volumes of Pinney’s 
Wisconsin Reports. People of all parties 
speak of his personal worth and _ ability. 
The lawyers and judges who were his con- 
temporaries speak highly of his services on 
the bench. He was an interesting and able 
man, and possessed the qualities to speedily 
win and retain public confidence. 


ALEXANDER WOLCOTT STOW was born 
in Middleton, Connecticut, in 1804. Of his 
early life there are but few data. It is 
known that he received a liberal education, 
after which he traveled extensively in Eu- 
rope, where he acquired tastes and preju- 
dices that were apparent in his after life. 

He studied law and was admitted to the 
Bar and practiced for a time in Rochester, 
New York. He was a man of learning and 
culture, and, it is said, he translated from 
the original into English, De Tocqueville’s 
“Democracy in America.” In 1845, he 
came to Wisconsin, where he purchased a 
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farm, not as a farmer, but with the idea 
that a gentleman should own an estate. He 
had a law office at Fond du Lac and also 
at Milwaukee, between which he divided his 
time. It soon became apparent that he was 
profoundly learned in the law. Tall, hand- 
some and of imposing presence and com- 
manding mien, he bore those insignia of 
superiority that men, even in democratic 
communities, instinc- 
tively respect. In the 
first judicial election 
he was chosen circuit 
judge for the fourth 
circuit, comprising 
the then northern 
counties of Brown, 
Manitowoc, Sheboy- 
gan, Fond du Lac, 
Winnebago and Calu- 
met. 

He presided over 
the old Supreme 
Court with great dig- 
nity, and impressed 
all the pioneer law- 
yers of the State as 
a man of great learn- 
ing and power. 
Ryan, Chief-Justice 
Cole and many of the 
earlier lawyers speak 
of him as a giant 
of the profession. 
The terms of the judges of this court were, 
under this system, determined by lot, and 
in the drawing Judge Stow’s term was the 





shortest, and ended with the year 1850. | 


He then resumed the practice, residing 
nominally on his farm at Fond du Lac, but 
spending most of his time in Milwaukee. 
He was long remembered in Madison, 
where he presided as Chief Justice, by his 
tastes, so strange to the Western people. 
He had acquired in foreign travel, the taste 
for game well “ripened.” It was told with 
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prairie chickens to hang out of his bed- 
room window till the legs and the bills were 
green, and the feathers rubbed off by a 
stroke of the hand, and the odor told of 
decay, before he would allow them to be 
cooked. He was a proud man and stood 
upon his dignity. It is told that he had a 
client, one Captain B , who had been 
an officer in the British service, and being a 
man of wealth had 
settled in Wisconsin. 
He was a little per- 
emptory in his bear- 
ing, yet he and Stow 
warm friends, 
and the latter was his 
trusted counsel. One 
day, Captain B 
rode up to the door 
of his office and not 
wishing to dismount, 
which was something 
of a task to a man 
of his bulk and years, 
he called to Stow 
through the open 
door, ‘Judge Stow, 
come out here a mo- 
ment.” The lawyer, 
offended by the 
brusqueness of man- 
ner and dominating 
air, which had often 
nettled him before, 
sung out, ‘See you d d first; if you 
want to see me, come in here.” A general 
substitution of attorney followed this episode. 
Another anecdote is told of this jurist. 
One of his cases decided at the circuit had 
been reversed by the Supreme Court of 
which he was the chief justice. The ve- 
mittitur confronted him at the circuit, and 
he was reminded that his decision was re- 
versed. ‘‘Then,” said he, “I have only 
one other decision to make, and that is, 
that the Supreme Court are consummate 


were 


disgust that the Chief Justice required his | blockheads.” 
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In his day the charges at the wretched 
hotels in Madison were proverbially exor- 
bitant, and especially so to men of mark 
who demanded extra attentions and single 
rooms. On leaving the hotel after a day’s 
sojourn he threw down a ten-dollar note to 
pay his bill. The clerk asked if he had 
nothing smaller, as he could not change the 
bill. ‘ Well,” said the Judge, ‘this is the 
first time I have known this hotel to charge 
less than ten dollars.” 

He never married, and died in Milwaukee, 
September 14, 1854. Edward G. Ryan 
penned of him these words: ‘He had 
eminently able and comprehensive powers 
of mind, liberally cultivated by wide and 
varied learning, both in and outside the 
profession; he had singular firmness of in- 
tegrity and sensitiveness of honor; he had 
a large and generous heart, and gave to the 
profession and the world an honorable and 
high example of an able lawyer, an upright 
and enlightened judge and an accomplished 
gentleman.” 

His opinions are found in Chandler’s and 
the second and third volumes of Pinney’s 
Wisconsin Reports. 


TimoTHy Otis Howe, though not long 
or prominently connected with the judiciary 
of Wisconsin, is, perhaps, one of the most 
famous names of Wisconsin. Able as a 
lawyer and as a judge, his fame was chiefly 
won in the larger field of national states- 
manship, where he was a conspicuous figure 
during the eventful days of the Civil War and 
of the settlement of the country after the 





close of the war. He was born at Liver- | 
more, Me., February 24, 1816. He was a | 
farm-bred boy, receiving a common school 
education. He read law and came to the 
Bar in 1839. He began practice in the 
same town with Lot M. Morrill, afterwards 
his compeer in the Senate. He was an 
ardent Whig and one of the young men who 
well-nigh idolized Henry Clay. He was 
member of the legislature in Maine in 1840. 





Later, in 1845, he came West and settled at 
Green Bay, which continued to be his res- 
idence through life. 

In 1848, he was an unsuccessful candi- 
date for Congress as a Republican — a Whig 
nomination being a forlorn hope. Upon 
the admission of the State into the Union, 
and the retirement of Chief-Justice Stow 
from the fourth circuit in 1851, Judge 
Howe was elected in his stead and became 
ex officio a judge of the Supreme Court. 

In 1855, he resigned from the bench, the 
meagreness of the salary driving him back 
to the profession. He entered into the fall 
campaign of 1855 as an able speaker for the 
Republican cause. The next year he won 


| great professional reputation in the famous 


Bashford-Barstow guo warranto controversy, 
as to who: was legally elected governor. 
Mention of this celebrated case will be made 
later on. 

In 1857, Judge Howe was a prominent 
candidate for the United States Senate. In 
1858, he was the leader of the opposition to 
the ‘ State-Rights ” wing of the Republican 
party, which, goaded by the intense hostil- 
ity to the slave power, had avowed senti- 
ments bordering on, if not quite entering, 
the field of nullification. It cost him the 
election to the Senate, but he was always a 
man loyal to his convictions, and a stout 
defender of the cause he espoused. In State 
conventions in 1858 and 1859, the lively 
passages of debate between Judge Howe 
and Carl Schurz, then a young German 
lawyer of this State, and afterwards a prom- 
inent national character, were matters for 
the whole State to talk over for weeks. 

As a debater Judge Howe was remarkable. 
A close logic marked his speeches, but a 
quaint humor pervaded them which was 
almost classic in its aptness and crisp 
expression. 

He was elected to the United States Senate 
and took his seat March 4, 1861. He was 
twice re-elected, serving eighteen years, when 


he was defeated, succeeded by Matt H. Car- 
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penter, in 1879. Of his record as a senator, 
and his part in the eventful period, they are 
a part of national history, and outside of the 
range of this sketch. It need not here be 
said that he took rank among the foremost 
and ablest senators of his time. 

He was appointed by President Garfield 
commissioner to the international monetary 
conference, held in Paris in the summer of 
1881, and served with fidelity and distinction 
in the meetings of that body. In January, 
1882, he became Postmaster-General in the 
cabinet of President Arthur. While serving 
in this office, he came on private business 
to Wisconsin in the spring of 1883. The 
weather was raw and the change of climate 
brought on pneumonia, of which he died at 
Racine, March 25th. 

His judicial work on the bench of the Su- 
preme Court is repofted in the third volume of 
Pinney’s Reports. His most elaborate opin- 
ion is in the case of State ex rel. Resley v. 
Farwell, governor, on the question whether 
the courts can control by mandamus the ac- 
tion of the executive of the state. His style 
of argument at the Bar is found in the 4th 
Wisconsin Reports (p.625), in the report of 
his argument in the guvo warranto case against 
Governor Barstow. 

His broader career as a statesman cannot 
be considered within the space here allotted. 


MORTIMER MELVILLE JACKSON was born 
in Rensselaersville, Albany County, New 
York, of Puritan stock. He received a good 
education in common schools, in boarding 
schools, and a collegiate institution in the 
city of New York. He then entered a 
counting-house in New York, and, while a 
merchant clerk, became an active member 
of the Mercantile Library Association, of 
which he was first a director, then vice- 
president. Preferring the study of law to 
mercantile pursuits, he first pursued a course 
of reading as a preparative, then entered the 
office of the distinguished David Graham 
and read law. 





Early in life he took an active part in 
politics, and, in 1834, sat as delegate in the 
convention of Young Whigs of New York, 
who first nominated William H. Seward for 
governor. After his admission to the Bar, 
he came to Wisconsin in 1838, and, in the 
spring of the following year, he settled in 
Mineral Point. He soon became prominent 
at the Bar and had a considerable practice. 
He prosecuted or defended some of the 
leading murder trials in the Territory. He 
attracted attention in the defense of Du 
Charme, indicted for a murder committed in 
the Stockbridge settlement. 

Mr. Jackson visited various portions of 
the territory, became acquainted with its 
resources, and wrote a series of articles over 
the signature of ‘ Wisconsin,” setting forth 
desirable features of the Territory to those 
seeking homes in the West. He was a 
Whig, and the party was then in the minori- 
ty, but he was soon recognized as one of its 
leading members and able speakers. 

In 1841, President Tyler removed Gov- 
ernor Doty, the Democratic governor, and 
appointed Judge Doty in his place. Doty, 
soon after, tendered the office of attorney- 
general to Jackson, who served five years 
and then resigned, when the Democrats 
came again into power. During his term 
he conducted many important cases, adding 
to his reputation as an able jurist. 

He took a deep interest in popular educa- 
tion, and, in an educational convention in 
1846, he reported as chairman of a com- 
mittee a plan or scheme of a system of 
common schools and educational organiza- 
tion, which, in its essential features, was 
afterwards incorporated into the State consti- 
tution. He was also prominent in having 
the mineral lands brought into market, 
which aided and hastened the development 
of the southwestern part of the State. 

When the State came into the Union, 
Jackson was elected circuit judge of the 
fifth circuit, which took in the southwest 
and western part of the State—about one- 
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third its area. He thus became the circuit 
rider of a large district, and member of the 
Supreme Court. He served until the separ- 
ate court was organized, in 1853. When 
Levi Hubbell’s term as chief justice expired, 
in 1852, Judge Jackson was unanimously 
chosen by the judges as chief justice, but 
he gracefully declined, to give place to 
Chief-Justice Whiton, whom he insisted was 


the worthier for the place. Thereupon 
Whiton was chosen. 
Judge Jackson left a good record as 


judge. He was a man of great personal 
dignity and very courteous and considerate 
to all. He was impartial and just, and his 
opinions bespeak a clear and vigorous intel- 
lect. In 1857 he was a prominent candidate 
for the United States Senate. From 1853 
to 1861 he practiced law. He was then 
appointed by President Lincoln as consul to 
Halifax. The place was an important one 
during the war, as it was naval headquarters 
for Confederates. The consul must keep a 
close watch of them and report to his gov- 
ernment. Through his vigilance, it is said, 
millions of dollars’ worth of material was 
captured as contraband of war. 

Judge Jackson was one of the best in- 
formed men on the fisheries controversy, 
and wrote, in 1870, at the request of the 
Secretary of State, a report upon the fisher- 
ies and fishery laws of Canada, in which he 
set forth in forcible and vigorous argument, 
but dignity and courtesy of style, the rights 
of American fishermen. 

In 1880 he was tendered the appointment 
of consul general at Melbourne, but he de- 
clined the appointment. In 1882, he ten- 
dered his resignation as consul, which was 
accepted with many acknowledgments of his 
long and faithful public service. The city 
authorities of Halifax voted him an address, 
in the usual terms of distinguished consid- 
eration, expressing appreciation of his cour- 
tesy and ability in performing his duties. 

He returned to his old home in Madison, 
Wisconsin, where he had resided before 








going to Halifax, and spent the rest of his 
days in leisurely retirement. His high 
courtesy and most agreeable manners made 
him a social favorite and welcome guest in 
all Madison homes. He was always a culti- 
vated and refined gentleman. He _ had 
accumulated a competency, and as he left 
no immediate relatives his fortune was 
mainly bequeathed to the Regents of the 
University for the benefit of the law depart- 
ment. 

He died of old age on October 13, 1889, at 
Madison, as an inmate of a hotel, with no 
kindred to attend him in his last sickness. 


WIRAM KNOWLTON was born in Chenan- 
go County, New York, January 24, 1816. 
He came to Wisconsin in 1837, and studied 
law with Perley Eaton, Esq., at Mineral 
Point. He was admitted to the Bar and 
began practice at Platteville in Grant Coun- 
ty, and afterwards he removed to Prairie 
du Chien on the Mississippi River, the site 
of Fort Crawford, where a military force 
was stationed during the early history and 
up till after the Mexican War, somewhat 
famous as the place where Jeff Davis courted 
the daughter of the colonel of the post — 
the brave Zack Taylor. Here Knowlton 
became prominent as a lawyer and citizen. 

He took much interest in military mat- 
ters, and in 1846 was empowered to raise a 
company of volunteers to occupy Fort 
Crawford at Prairie du Chien and was com- 
missioned captain. He is said to have 
been a strict disciplinarian, and drilled his 
men with a regularity that they did not 
like. They were enlisted from a class who 
did not like to be treated as common sol- 
diers, and all wanted to wear officer’s uni- 
forms. The most interesting record of his 
military service is of his precautions to keep 
whiskey out of the garrison, and his finding 
at last how his efforts were thwarted. The 
whiskey was drawn in through the lines by 
a string, in a package covered with cat-skin 
to resemble a cat. In the night time the 
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package seemed to be a cat quietly moving 
on the ground. The soldiers who stood 
guard had their gun-barrels full of whiskey, 
which they drank to keep out the chill dur- 
ing the lonely hours of walking the beat. 

Afterwards, in 1850, he was elected judge 
of the sixth circuit, and became one of the 
judges of the Supreme Court until a separate 
court was created. He then continued to 
serve out his six-year term on the circuit. 
He died June 27, 1863, at Menekaune, 
Oconto County, when only forty-seven years 
of age. 

His work is found in Chandler’s reports 
and in second Pinney. He was but a short 
time on the bench of the Supreme Court. 
He was industrious, and his opinions give 
evidence of judicial ability. 

A witty remark of Judge Knowlton is 





often mentioned in the legal gossip of the 
State. While the Supreme Court was hold- 
ing its session, the lawyers and judges, most 
of whom were absent from their homes, 
were wont to meet in the evenings in the 
court room for social intercourse. In one 
of these gatherings, Chief-Justice Whiton 
said in his quiet way, ‘“‘ Judge Knowlton, 
you must have some peculiar country or 
very peculiar officers in your circuit.” 
“How so?” asked Knowlton. “One of 
your county clerks up there,” says Whiton, 
‘has recently certified in a statistical return 
to the Secretary of State that there is no 
real estate in his county.” A general laugh 
greeted this remark. “ The clerk is entirely 
right,” replied Knowlton, ‘there is no real 
estate in his county, it is all government 
land.” 
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MYSTERIOUS FINDING OF LOST PAPERS. 


By JupcE J. W. ALBERTSON. 


OME four or five years ago, I was em- 
ployed by a shooting club located on 
Currituck Sound to fix in my memory the 
bounds of the lands belonging to the club, 
in order to prevent trespasses and to prose- 
cute offenders in that line. The club owned 
a large area, made up of many small tracts 
which were consolidated into one. The 


title to these various tracts rested on grants | 
from the Lords Proprietors of North Caro- | 
| tried and won the case, which, from its na- 


lina, grants from the State, deeds from 
sheriffs under execution sales, deeds from 
commissioners appointed under decrees in 
judicial sales, and private conveyances from 
various grantors. They were all recorded, 
but the tracing of the various links in the 
chain of title to make it complete involved, 
in each separate parcel, a work of much 
time, labor and expense. There were about 
one hundred deeds and muniments of title 
in all. These papers were given into my 
keeping by the president of the club, who 
lived in Boston, with the charge to keep 
them safely, as their loss would cause much 
embarrassment in the event of a suit. I 
took them to my office, made an index of 


each one, with the book and page of the | 
records on which they appeared, and placed | 
them in a compartment of my safe in which | 


was no other paper. A short time after- 
wards, the local superintendent of the club 
wrote for me to go to the clubhouse to 
prosecute a trespasser whom he had ar- 
rested under a warrant, the day of trial 
being fixed. I did not go myself, but sent 
my partner to try the case. Thinking that 
some of the deeds might be necessary in the 
trial, and not knowing what particular one 
might be called for, I gave him the whole 
bundle. I carefully wrapped the papers up 
and tied them securely. I directed my part- 











ner to deliver them to the superintendent, 
with instructions to place them in a desk in 
the clubhouse in which they had formerly 
been kept, and to keep the desk securely 
and constantly locked. I sent them back, 
because it was more convenient to have 
them on the spot in the event of their 
being needed on other trials, and also to 
prevent the loss of any of them in fre- 
quently carrying them about. My partner 


ture, did not require any proof of title, but 
of possession only. No deed was used, and 
he told me that he delivered the bundle of 
deeds to the superintendent with my instruc- 
tions as to the place of deposit and for care 
in keeping them. 

A short time after this, the superintendent 
died, and another one was appointed who 
had been in the employment of the club for 
several years, lived at the clubhouse and 
was familiar with all its appointments and 
property and with the habits of its members, 
most of whom were residents of Boston and 
New York City. Some time after the change 
of superintendents, the president wrote me 
to send him the deeds, saying that he wished 
to investigate some points in the boundaries 
and title. I informed him of my having 
given them to the superintendent that died. 

Upon inquiry and search the deeds could 
not be found. My partner again told me 
that they were delivered to the man. 
my partner place the papers in his satchel, 
and leave our office for the train on which 
he went to the trial. He knew their value 
and there was no reason why he should be 
neglectful of their care. The family of the 
dead superintendent had left the clubhouse 
and it was some time before I could find 
them. After locating their residence, I wrote 


I saw 
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to them making inquiry concerning the 
deeds. A daughter of the dead man wrote 
me that she remembered well that on the 
day of the trial she saw her father with a 
bundle of papers, and saw him put them 
inside the desk where were kept the letters 
and papers of the club, and that they had 
not been carried away by the family when 
they left. I informed the president that I 
could not trace the deeds and offered to 
have copies taken with proper certificates, 
which I was able to do by means of the in- 
dex to them which I had preserved. I often 
saw the empty space in my safe in which 
the deeds were placed, and daily I was 
reminded of the loss. I prepared a mem- 
orandum of the copies I wanted, and was 
about to send it to the clerk of the court 
and the register of deeds for the copies. 
The cost to me would have been consider- 
able, besides the mortifying reflection that 
the president would justly accuse me of 
neglect. 

Before sending the letter for copies and 
after it was ready for mailirig, something 
induced me to look again in my safe, al- 
though I had done so fifty times only to 
be confronted with the empty space in 
which the deeds had rested. On this oc- 
casion, only the day lock was used to fasten 
the safe, a circumstance of unusual occur- 
rence, because I had in it other valuable 
papers, and I was careful to always lock it 
with the combination when I left the office 
at night. I observed this circumstance when 
I opened the safe on this morning. On 
opening it and looking into it, I saw with 
surprise that the receptacle for the deeds 
was full of papers done up carefully and 
placed in it. When my partner came. in, a 
few minutes after I saw this, I asked him if 
he had placed any papers in the safe on 
yesterday or this morning. He replied that 
he had not been in the safe on yesterday or 
to-day. I then produced the papers, and 
they proved to be the bundle of deeds en- 
tire, not one being lost. The papers were 





damp, as we both observed. I charged him 
with replacing them and intimated that he 
had not given them to the superintendent. 
He was annoyed and again declared that 
he had delivered them as instructed. 

We had not seen or written to the super- 
intendent who succeeded the one that died, 
my partner not remembering that he was 
present at the trial, in fact, at that time not 
knowing him. He wrote to him after the 
reappearance of the deeds. He replied that 
he was present at the trial, and that he saw 
my partner take a bundle of papers, wrapped 
up and tied, and give them to the former 
superintendent, with the instruction to put 
them in a desk in the clubhouse and keep 
them safely. He did not see them after- 
wards, or know what they were. After re- 
ceiving the president’s letter, he searched 
the house for them, but could not find them. 
Afterwards I saw him personally and he 
made to me the same statement contained 
in his letter. 

I never doubted, really, my partner’s ac- 
count; but I was much relieved to have the 
testimony of the daughter of the dead 
superintendent and this man to its truth, 
both on my partner’s behalf and on mine. 

It was not positively direct testimony, 
but it was so nearly up to the mark that it 
convinced me,and I think would convince 
any jury that my partner delivered the deeds 
I gave him to the superintendent. 

I know that I carefully did them up, 
handed the bundle to my partner, and saw 
him place it in his satchel, fasten it, and 
leave the office immediately for the railroad 
depot. 

He proves by two witnesses, that he gave 
a bundle of papers answering the descrip- 
tion to the superintendent. So far as ap- 
pears they were disinterested witnesses. The 
deeds were of no value to them, either to 
keep, or to dispose of; nothing but pure 
malice could prompt their destruction, or 
the withholding them, and in the relations 
existing between them and the club there 
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was no room for malice; not even for ill- 
will, so far as I have been able to learn, and 
I made strict inquiry on that point. 

How did those deeds get back into my 
safe! Who brought them back? 

They were brought back after an absence 
of nearly six months and by human means. 

This circumstance in the life of a lawyer 
but serves to show the great difficulty that 
exists in producing satisfactory evidence in 
classes of cases like the one I have de- 
scribed. 

Am I mistaken in my remembrance of 
facts, or is my partner? It must be so; but 
we prove by competent witnesses that our 


statement must be accepted by every rule | 
I know the deeds were | 
I had spent days in reading | 
and becoming familiar with their contents | 
I made | 
a particular place for them in the safe, and 
no other papers were mixed with them. I | 
gave them out with my own hands, and 


of settled evidence. 
in my safe. 


and in making an index of them. 


their place of deposit remained empty for 
months, causing me chagrin every day. 


After a long time they reappear and in the | 


same spot from which I took them. 


They were damp when I observed them | 
They had been in the | 
safe only a short time, because on the eve- | 
ning preceding the morning I found them | 


first on their return. 


they were not in the safe. 


Their dampness was the only clew I had, 
and that lead only to a field of conjecture | 
so wide that I knew not what step to take. | 
My safe was perfectly dry, and papers that | 


lay in it for years show no appearance of 





moisture. My office was locked and I 
opened it with the usual key. There was 
no sign of its being tampered with and no 
trace of anyone having entered it before 
myself on that morning. 

The dampness of the papers was a cir- 
cumstance also that went to show that some 
other person than my partner replaced the 
bundle. Why should he expose them to 
the weather? He knew their importance, 
and he, equally with myself, was interested 
in their preservation. Our relations were 
such that had he failed to deliver them, or 
had he misplaced them, he would not have 
hesitated to make it known at once. Neither 
one of us had spoken of the matter, because 
we did not care to advertise our seeming 
negligence, and we thought that the papers 
would be found at the club upon a careful 
search. 

No one, to our knowledge, was frightened 
into returning the papers by the fear of a 
prosecution, for we had no reason to fix a 
suspicion upon any person and we had not 
spoken of the matter to others. 

Why should they have been returned in 
a manner apparently clandestine? 

No damage actually resulted, and that 
fact, perhaps, should satisfy one. But it 
would gratify me to have the matter 
cleared of the mystery that enshrouds it; 
and I make this narrative in the hope that 
some lawyer, from a similar experience in 
his own case, or in the practice of another 
which has come to his knowledge, may take 
up the clew, if there be one, and follow it 
out to a demonstration. 
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PLACE AUX DAMES. 


CURIOUS instance of a lady availing 

herself, in 1540, of the right to appear 
by champion in a “breach of promise of 
marriage” case, is mentioned in the mem- 
oirs of the Maréchal de Vielleville. The 
husband of Philippe de Montespedon having 
died in Piedmont without issue, she was left 
a young, rich, and beautiful widow, and was 
sought in marriage by several noble suitors. 
Amongst these was the Marquis de Saluces, 
to whose attentions she seemed to listen 
favorably, and she permitted him to accom- 
pany her from Turin to Paris. It turned 
out, however, that the sly dame merely 
wished to have the advantage of his escort 
on the journey; and when she arrived at 
its termination, she cavalierly dismissed him, 
saying, “Adieu, sir! your lodging is the 
hostel des Ursins, and mine at the hostel 
Saint Denis, close to that of the Augus- 
tines.” The marquis still persisted in his 
suit; but as Philippe continued obdurate, 
he asserted that she had made him a formal 
promise of marriage, and cited her to ap- 
pear before the Court of Parliament. She 
came there, attended by a numerous com- 
pany of friends, and having been desired by 
the president to hold up her hand, she was 
asked whether she had ever promised mar- 
riage to the marquis, who was then present 
in court. She answered upon her honor 
that she had not; and when the court pro- 
ceeded to press her with further questions, 
she exclaimed with passionate warmth, 
“Gentlemen, I never was in a court of 
justice before; and this makes me fear 





that I may not answer properly. But to 
put a stop to all captious cavilling and 
word-catching, I swear in the face of this 
assembly to God and the King,—to God 
under pain of eternal damnation to my soul ; 
and to the King under the penalty of loss of 
honor and life,—that I have never given 
pledge or promise of marriage to the Mar- 
quis de Saluces, and, what is more, that I 
never thought of such a thing in my life. 
And if there is any one who will assert the 
contrary, here is my chevalier, whom I offer 
to maintain my words, which he knows are 
entirely true, and uttered by the lips of a 
lady of honor, if ever there was one. And 
this I do, trusting in God and my good 
right, that he will prove the plaintiff to be 
(begging the pardon of the court) a villain- 
ous liar.” 

This spirited defiance caused no little 
sensation in the audience; and the pres- 
ident told the registrar that he might put 
up his papers, for Madame la Maréchale 
had taken another and much shorter road 
towards settling the dispute. Then, ad- 
dressing the marquis, he asked, ‘“ Well, sir, 
what say you to this challenge?” But the 
love, as well as the valor of the latter, was 
fast oozing away; and the craven Knight 
answered by a very decided negative: ‘I 
want not,” said he, “ to take a wife by force, 
and if she does not wish to have me, I do 
not wish to have her.” And so, making a 
low obeisance to the court, he prudently 
retired, and the fair Philippe heard no more 
of his pretensions to her hand. 
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CURIOUSLY CAUGHT CRIMINALS. 


N the annals of crime, truth is often 
stranger than fiction, and there is no 
doubt that these contain many strange rec- 
ords of crime and its detection which beat 
anything that has come from the fertile 
brains of the most imaginative writers of 
detective stories. 

Inthis age, science plays an important part, 
and those deeply versed in its mysteries are 
frequently called on to lend the aid of their 
knowledge to assist the ends of justice. The 
microscope has been often used to decide 
whether spots of blood on clothing or other 
things were really human blood or not, and 
the immensely more delicate test of the 
spectroscope has been able to decide in like 
case where the microscope has failed. An- 
other curious use has been made of the mi- 
croscope in the detection of crime. It has 
shown that human hairs have a marked in- 
dividuality, and, not long ago, a single hair 
—the evidence in a murder case — was 
shown to a microscopist with the request 
to determine whether it was from the head 
of the suspected man, whose hair was of the 
same color. The specialist found, after 
careful consideration, that it was sufficiently 
unlike to acquit him. Subsequently the real 
culprit was captured, and his hairs were 
found to be identical in character with the 
one first examined, 

A somewhat similar case occurred at San 
Francisco. There had been a sensational 
murder, a young lady having been stabbed 
by a Sunday-school superintendent named 
Durant, and there were produced at the 
trial a few hairs from a horse’s mane, which 
had been found on the victim’s clothing. 
These were carefully measured by a delicate 
micrometer, and found to correspond exactly 
in diameter with the hairs of Durant’s horse, 
while measurements ,of hairs from twenty 
other horses gave different results. It 
was testified by Durant’s stableman that 





his master had driven the horse on the 
day the crime was committed, and that 
he stood near the animal examining him 
for some time before getting into his road- 
wagon. 

An important work on dentistry published 
a short time ago contained some remarkable 
instances of the identification of criminals by 
peculiarities in their teeth. In one case,a 
man was attacked on a lonely highroad, 
and in the tussle he, in his frantic efforts to 
get rid of his assailant, bit him on the left 
hand, while his little dog took a mouthful 
of the man’s calf. The ruffian was finally 
forced to take to his heels. The police were 
duly informed, and ten days later a suspi- 
cious character was arrested, but denied every- 
thing, and as the night of the assault was a 
very dark one, he could not be identified by 
his looks. But there was a small wound on 
his left hand which looked like the mark of 
a tooth. It was not, the accused stolidly 
maintained. The victim of the attack sug- 
gested that if it was the same man he ought 
to have the marks of the terrier’s teeth on 
his leg. Three tiny wounds were found on 
his calf, which he ascribed to the bite of a 
large dog. The terrier’s teeth were, how- 
ever, found to match the wounds exactly, 
and conviction followed. 

A man accused of murder had wounds on 
two of the fingers of his right hand, which 
had been evidently caused by peculiarly 
shaped human teeth. The murdered man’s 
teeth were found to correspond, and there 
was conviction in due course. 

A rich Russian banker had been discov- 
ered murdered in his house in St. Peterburg. 
There was no clue, but in the room there 
was found a cigar mouthpiece containing 
part of a cigar of such an expensive kind 
that it was supposed the banker himself had 
been smoking it just before the crime had 
been committed. On close examination, the 
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mouthpiece was found to be worn away by 
the teeth of its owner, but the dead man’s 
teeth did not fit the indentation. The ser- 
vants were one by one examined, and it was 
then found that the hollows of the mouth- 
piece compared exactly to the formation of 
the front teeth of the cook, to whom no sus- 
picion had been attached. He afterwards 
confessed to the murder. 

The belief that ‘“ murder will out,” sooner 
or later, was amply justified in the following 
curious instance. One day Dr. Airy was pas- 
sing through St. Sepulchre’s Churchyard in 
London. The gravedigger was excavating 
a grave, and the doctor, unaccountably at- 
tracted, stood looking on. While he was there 
a skull was thrown out which appeared to 
have the power of motion. Taking it up, 
the doctor found the cause to be a live toad. 
The casual examination disclosed the pres- 
ence of a nail embedded in the temple 
bone. Merely calling the sexton’s attention 
to this, the doctor went away. The sexton, 
thinking the matter over, remembered that 
the skull was that of a young man who had 
died suddenly twenty-two years before, and 
gradually there came back to his mem- 
ory certain fleeting rumors of that time. 
Putting this and that together, he became 
more than suspicious and laid the whole 
matter before a magistrate. The widow of 
the long-buried man was arrested and taxed 
with having killed her husband. Ultimately 
she confessed her guilt, and was duly hanged 
for the crime so long hidden and so strangely 
brought to light. 

While on his -way to one of the stations at 
Budapesth, a French gentleman went into a 
hatter’s shop and bought and put on a hat 
which had attracted him by its unusual 
color and shape. After reaching the sta- 
tion, and walking up and down there for a 
few minutes, he was astonished to find in one 
of his overcoat pockets a purse full of money, 
and in the other a gold watch. He at once 
went to the station-master, whom he found 
listening to the tale of a man who had lost 





his purse. The purse turned out to be the 
identical one the Frenchman was returning, 
but when lost it had contained but 10s., 
while now it held as many pounds. The 
mystery was explained when a policeman 
brought in a pickpocket he had just ar- 
rested. He confessed to the theft of the 
purse, into which he had put the proceeds 
of previous robberies. These and the watch 
he had passed into the Frenchman’s pockets 
because of his hat, explaining that hats of that 
particular pattern, made only by one firm, 
were the badge of an international gang of 
pickpockets, so that he had taken the un- 
suspecting traveler for a confederate. The 
hatter, when questioned, stated that he had 
sent out a large consignment of that partic- 
ular hat to a place named by the thief, but 
he was able to prove that he had no complic- 
ity in the base uses for which his wares 
were utilized. 

Detectives are not over scrupulous in the 
means they sometimes use to assist them in 
making captures. Nothing quite so bad 
can, however, be laid to their charge as the 
accusations made against the terrible Rus- 
sian police, who are said to give suspected 
prisoners a drug which renders them deli- 
rious, and when in that state they are watched 
and interrogated, in the hope that they may 
utter remarks incriminating themselves and 
perhaps others. 

A wily French detective, sent to the 
country in a murder case, disguised himself 
as a hawker, and put up at an inn frequented 
by a gang of poachers, with whom he soon 
ingratiated himself, ‘playing cards with them 
nightly, until, at a favorable opportunity, he 
offered to treat them to a couple of bottles 
of hot wine. While this was being prepared, 
he managed to pour a flask of pure alcohol 
into the pan, with the result that the gang 
became intoxicated, talkative, and boastful, 
so that he found no great difficulty in draw- 
ing out of them enough to justify him in 
having one of the crew arrested, who after- 
wards made full confession. 
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LONDON LEGAL LETTER. 


LONDON, Jan. 3, 1897. 


HERE is no department of English jurisprudence 

which has a wider interest for American manufac- 
turers and merchants than that of trade-marks, and at the 
same time there is none which is in anything like so unsatis- 
factory a condition. It was bad enough before the legisla- 
ture took the matter in hand, but it is infinitely worse since 
the Merchandise Marks Acts of 1862 and the Trade Marks 
Act of 1875 and the Patent Act of 1888 were passed. In 
the days when the common law was the only protection to 
a manufacturer who had established a distinctive mark and 
name for his goods, the simple question was whether or 
not he had acquired a property in the mark or name which 
he had affixed to his goods. If he had, then, of course 
the property thus acquired was, like all other property, 
under the protection of the law, and for the invasion of the 
right of the owner of such property the law afforded a 
remedy similar in all respects to that by which the possession 
and enjoyment of all property is secured to its owners. 
Now, however, the legislature, in the evident attempt to 
simplify the matter and increase the protection to the indi- 
vidual while guarding the rights of the public and certain 
classes of the community, has so complicated the subject 
that endless confusion is the result. This comes of the 
endeavor to define what a trade mark must “consist of or 
contain.” If, for example, it is a selected word, “it must 
be a word having no reference to the character or quality of 
the goods, and not being a geographical name.” It might 
appear to be a simple matter to conform to this require- 
ment, and so evidently thought the American owner of a 
process for making an anti-friction metal, which, under the 
name “ Magnolia,” has acquired a wide repute, not only in 
the United States, but all over the world. In order to pro- 
tect the name in Great Britain it was registered here, and 
was freely admitted to the register, as the article was an 
alloy of certain metals, of which the word “ Magnolia” was 
in no sense descriptive of the character or quality. Ina 
recent action, however, the validity of the registered trade 
name was called in question, and those disputing the 
monopoly which “ Magnolia” anti-friction metal had ac- 
quired, raised the point that it was not the subject of regis- 
tration as it was a “ geographical name.” It was not con- 
tended that there was any town.or geographical area in the 
United Kingdom bearing that name, but Lippincott’s Gaz- 
eteer was put in evidence to show that in the United States 
there were no less than twenty-three towns and villages 
called “Magnolia”! This was considered fatal by the 
Court, and now that a motion has been filed to take the 
name off the register it will in all probability succeed. 





This should be a warning to other American manufac- 
turers, as there are undoubtedly many of them whose 
interests in this country rest upon a similarly insecure 
foundation. The worst of it is that the ruling which seems 
so great an absurdity has a precedent which has been in- 
voked upon more than one occasion with the same result. 
A manufacturer of camel’s hair belting registered, as his 
trade name, before the passage of the Act of 1888, the 
word “Camel.” There could be no doubt that it was not a 
geographical name. But someone who had a fancy to the 
same name discovered that a very small and unimportant 
parish in a remote county in the west of England bore that 
name. The register, therefore, in an application to extend 
the name to another class, refused to accept the name 
“Camel” on the ground that it was a geographical name, 
and upon an appeal to the Board of Trade this ruling was 
affirmed ! 

It goes without saying that the object the legislature had 
in enacting the law was to prevent a manufacturer in a 
given locality from registering the name of that locality as 
descriptive of his goods to the exclusion of all other resi- 
dents of that locality. It would be a manifest hardship if 
Jones could register “ Yorkshire ” sauce and thus prevent 
every other Yorkshireman from making sauce which he 
might desire to describe as Yorkshire sauce. It would be 
a still greater and more inequitable discrimination to give 
an individual the protection of the register to describe his 
coal only as “ Newcastle” coal, or his tin as the sole 
“Cornwall” tin. But to successfully contend that a name 
which is not in its origin geographical, and which has only 
an acquired and limited use of this kind, is within the 
spirit of the law, simply shows what gnat-straining can 
accomplish. 

It is gratifying to notice that in several of the secular as 
well as the professional papers which review the work of 
the Courts during the year which has just closed impor- 
tance is given to the visit of the Chief Justice of England 
to the United States and his warm welcome at the hands of 
the American Bar Association and the people of the United 
States. It is regarded as a significant incident tending to 
show the harmony of the relations which exist between the 
two nations. The proposed International Court of Arbitra- 
tion is another matter which has the support of lawyers and 
laymen alike. The former may possibly see in it a prospect 
of employment, but this is a consideration which would not 
weigh for a moment in their estimation of the advantage it 
will have in preventing the recurrence of the unhappy 
feeling which just a year ago strained the relations between 
these two great countries. 
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CURRENT TOPICS. 


DICKENS’ ANIMALS. — It has often occurred to the 
Chairman that one might construct a quite readable 
commentary on Dickens’ unnamed characters. So 
fertile in his creative capacity is this great author 
that he runs short of names for his personages in 
every one of his novels. He hasa class of charac- 
ters, however, for which he contrives to find names, 
but who are not human. His love of the brute 
creation indicates a deep nature, whose sympathies 
are not bounded by mere human affections, but 
extend to all created things. St. Peter was in- 
structed in a vision that God has made nothing 
common or unclean. Cowper would not number on 


his list of friends, though gifted with good manners 
and fine sense, the man who, wanting sensibility, 
needlessly set foot upon a worm. 


Coleridge, in 
one of the most powerful poems .of this century, 
taught the lesson of humanity to animals through 
the type of the albatross. But no author of fiction 
makes such distinct characters of animals as Dickens. 
So strong is his propensity to personify animals, 
that in defiance of grammatical rules, he always dig- 
nifies them by the personal pronoun ‘‘ who.” It 
must be confessed that his strictly human characters 
frequently less deserve this construction. 
Unquestionably his most famous animal character 
is Barnaby Rudge’s raven ‘*Grip.” This personage 
is a much more healthy and sensible one than that 
morbid bird in Poe’s ballad, which simply sat on a 
bust and croaked disaster and ministered to his 
master’s unhappy and morbid fancies. (It is a sin- 
gular manifestation of the poet’s nature, that in his 
celebrated criticism on ‘* Barnaby Rudge,” he blames 
Dickens for not making Grip morbid and a prophet 
of woe and disaster, like his own dreary bird.) This 
excellent bird was one of the cheerful kind, who 
ejaculated «* Hurrah!” whose favorite motto was 
‘«‘ Never say die,”’ and who suggested festive ideas by 
continual drawing of corks, and by exhortations to 
‘¢ Polly” to «* put the kettle on.” Even his constant 
asseveration ‘‘ I’m a devil,” must be taken less as an 
assertion of diabolical propensities than of an excess 
of good fellowship, equivalent to «+ I’m a devil of a 
fellow.” «+ Grip” was also a useful person, helping 





his poor distraught master to gain a living by the 
display of his vocal accomplishments. He was gen- 
erally an orderly citizen, becoming alittle demoralized, 
to be sure, in the Gordon Riots, but returning to the 
paths of sobriety and loyalty upon his master’s 
providential escape from the gallows. Perhaps the 
only serious blot on his character was his native 


‘acquisitiveness, unregulated by a fine sense of own- 


ership, and accompanied by the abnormal secrecy 
and disposition to hoard which belong to his race. 
In these days, when many in the community are 
advocating the privilege of paying their debts at 
fifty cents on the dollar, men should not be severe 
on him for that. 

Less known, but even more carefully drawn, and a 
more influential and independent character, is the 
pony ‘‘ Whiskers,” the property of the Garland fam- 
ily in ‘*Old Curiosity Shop.” A more willful, 
headstrong and determined little fellow never existed, 
nor one who more tyrannically ruled his owners, 
going or refusing to go at his sovereign pleasure, 
choosing his own side of the street or road, stopping 
beyond or short of the desired place, and finally 
refusing to be cared for or driven by anybody but the 
honest lad Kit, and therefore very unhappy during 
the incarceration of his young ostler, through the 
wicked wiles of the dwarf Quilp and the legal firm of 
Solomon and Sally Brass. 

Dickens portrays several dogs with careful delinea- 
tion, and differentiates them in a marvelous manner. 
In ‘* Jip,” Dora’s lap-dog, in “ David Copperfield,” 
he gives the characteristics of a lady’s ribboned, 
spoiled and. pampered pet, his mistress’ favorite con- 
fidante and not wholly unresponsive companion, who 
pines away with her and dies at almost the same 
moment, out of sympathy and grief. David’s foolish 
but fond little wife could fitly have been furnished 
with no other kind of dog. A dog of sense would 
have beén out of place with her, and neither could 
have cared for the other. Of a stronger and more 
resolute character was ‘‘ Diogenes,” little Paul 
Dombey’s dog. His very name is in strict keeping 
with his original environment in the famous classical 
school of Dr. Blimber, where little Paul first 
encountered him. (Dickens ought to have given 
him a tub for a kennel.) By an exquisite sense of 
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the fitness of things, after Paul’s death this sturdy 
fellow was made over to Paul’s beloved sister, 
Florence, and guarded her and her efficient maid, 
Susan Nipper, with great discretion and fidelity. All 
the world has laughed at Mr. Toots’ encounter with 
this dog, toward whose legs ‘* Diogenes” seemed to 
entertain a strong antipathy. ‘+ Diogenes” was a 
plebeian dog, and as such was recognized and frowned 
upon and disapproved by the stiffand starchy Mr. 
Dombey, senior. The waking and sleeping moments 
of these two animals are portrayed by the novelist 
with the most delicate touches and the most observ- 
ant elaboration. Less minutely drawn, and _ still 
quite characteristic, is Bill Sikes’ cur in ‘+ Oliver 
Twist.” This knowing animal was painfully aware 
of Bill's design to take his life, and promptly evaded 
him for the time, but returned in time to perish with 
him, as it would seem almost by suicide, by precipi- 
tating himself from the fatal roof upon his ruffian 
master’s body dangling from the rope below. This 
incident is one of the most powerful in the great 
master’s earlier works, and strongly enhances the 
horror of the criminal’s singular death. In the inci- 
dent of the dog ‘ Lion’s” attack ‘upon Blandon, in 
‘Little Dorrit,” the author shows how well the 
animal remembered and how surely he recognized a 
villain. It is evident that Dickens agreed with the 
lisping circus-master, in ‘‘ Hard Times,” that «* dogth 
ith wonderful animalth.” So strong is his sympathy 
with them that the gipsy Hugh’s last words on the 
gallows, in ‘* Barnaby Rudge,” are an appeal to 
some one to adopt and care for his dog. 

Dickens has not done so much for cats, but that is 
their fault, not his. In two instances, however, he 
makes very suggestive companions of them — one as 
the dozing, winking associate of the severe Mrs. 
Pipchin, little Paul Dombey’s nurse, and the other 
as the black familiar of old ‘* Krook,” the ole-clo’ 
‘«chancellor” in «* Bleak House,” sitting on his 
shoulder and brandishing his athletic tail like a mace 
of office. In this same novel we encounter another 
example of the novelist’s exquisite sense of fitness, in 
giving to little Miss Flite, the crazed Chancery suitor, 
for companions cages of larks, linnets and _bul- 
finches (the Chairman is shocked to see that in 
‘* Law and Lawyers in Literature” he called them 
canaries) — her wards in chancery, which she had 
appropriately named Hope, Joy, Youth, Peace, 
Rest, Life, Dust, Ashes, Waste, Want, Ruin, 
Despair, Madness, Death, Cunning, Folly, Words, 
Wigs, Rags, Sheepskin, Plunder, Precedent, Jargon, 
Gammon and Spinach, and to which she gave their 
freedom on the memorable day when the famous suit 
of Jarndyce v. Jarndyce ‘* lapsed and melted away,” 
amid the laughter of the lawyers, because there was 
no fund left to pay the costs. 





The minuteness and accuracy of Dickens’ observa- 
tions of animals is illustrated by the following, from 
‘¢ Tale of Two Cities”: «* The owl made a noise 
with very little resemblance in it to the noise con- 
ventionally assigned to the owl by men-poets. But 
it is the obstinate nature of such creatures hardly 
ever to say what is set down for them.” In the 
same wonderful story, the author illustrates the poverty 
of the village by the fact that it had no dogs. That 
is a weird touch of fancy by which he sets the bird 
to singing sweetly near the head of the cruel Marquis 
lying murdered in his body. And in his description 
of the wine-shop on a hot day in Paris, he gives this 
minute observation of flies: ‘* Heaps of flies who 
were extending their adventurous and inquisitive per- 
quisitions into all the glutinous little glasses near 
Madame, fell dead at the bottom. Their decease 
made no impression on the other flies out prome- 
nading, who looked at them in the coolest manner 
(as if they themselves were elephants, or something 
as far removed), until they met the same fate. 
Curious to consider how heedless flies are !— per- 
haps they thought as much at Court that sunny 
summer day.” 

The only other very great author in whom the 
love of dumb animals is very apparent is Shakespeare, 
in whom we now recall Launce’s friendship with and 
sufferings for his dog ‘* Crab,” and the melancholy 
Jacques’ touching description of the sorrow of the 
hunted stag. To these two greatest creators of 
character in fiction seems to have been given the 
capacity to understand and describe the emotions of 
instinct in animals, as well as the processes of reason 
in humankind from the cradle to the grave. 

Dickens, who dwelt so much in his stories in the 
Inns of Court, would rejoice to read the following 
from a late number of the “ Law Journal ”: 

‘* Much concern has needlessly been expressed as to the 
fate of the Temple pigeons. It has been asserted in all 
quarters of the Press that the Benchers had determined 
upon a policy of extermination, and that before many 
weeks were over the pleasant whirr of the pigeons’ wings 
would cease to be heard in the Inn. The officials of the 
Temple are quite unaware that the Benchers have arrived at 
any such decision. It is necessary, of course, to reduce the 
number of pigeons from time to time, but there is no 
foundation for the statement that a policy of extermination 
by starvation has been decided upon.” 


NOTES OF CASES. 


COERCION OF WIFE. —In the march of legisla- 
tion, which has done so much to put the wife ona 
legal equality with the husband in this country, it 
was a well advised step, in the Penal Code of New 
York, to do away with the ancient legend that the wife 
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was prima facie presumed to be irresponsible for 
the commission of certain crimes in the presence of 
her husband, inasmuch as it was inferred that she 
acted by his command and under his coercion. It is 
extremely doubtful how far this presumption extended 
at common law. It certainly did not extend tosome 
offenses, but what the exceptions are is left in doubt 
by the authorities. Wharton says (1 Crim. Law, 
§ 78), ‘* It may be questioned, however, whether the 
coercion and presence of the husband, if a defense 
at all, are not a good defense in all cases, and whether 
the exception taken as to the higher grades of felony 
can be maintained.” This is the language of the 
eighth edition, toned down a little from that of the 
seventh (§ 72), which omitted the words, ‘if a de- 
fense at all,” and added, ‘*and the better opinion 
now is not to recognize such an exception.” Bishop 
says (1 Crim. Law, § 358), actual constraint im- 
posed by a husband on his wife will relieve her from 
the legal guilt of any crime whatever committed in 
his presence,” arguing that the distinction of hei- 
nous crimes on account of their enormity ‘+ seems 
unsatisfactory in principle”; but subsequently 
($ 359) he lays down the doctrine that ‘ what- 
ever of a criminal nature the wife does in the pres- 
ence of her husband is presumed to be compelled by 
him,” except (§ 361) that this doctrine does not ap- 
ply to certain crimes by reason of their peculiar 
nature,” and which ‘* show so much. malignity as to 
render it improbable a wife would be constrained by 
her husband without the separate operation of her 
own will,””— such as ‘*treason, probably murder, 
possibly robbery,” etc. Mr. W.W. Thornton, in an 
article on ‘Intent in Crime” (g Crim. Law Mag. 
156), says, ‘‘Actual constraint imposed on the wife by 
the husband relieves her from the legal guilt of any 
crime whatever committed in his presence,” and fur- 
ther, ‘‘In principle there is no exception to this rule, 
nor is there any decision that sanctions an excep- 
tion,” and ‘« well considered cases refuse to entertain 
this view of the law,” i. e., the exception in case of 
heinous crimes. This is dissented from by Mr. Louis 
Richards, in an article on ‘* The doctrine of marital 
unity in the modern criminal law.” (13 Crim. Law 
Mag. 337-) Kent excepts treason, murder and rob- 
bery, and all mala im se except theft. (2 Com. 
150.) Greenleaf excepts treason and homicide (1 
Ev., § 28). Schouler excepts mala in se, observing, 
‘«« Such a distinction is vague and somewhat shadowy 
—the line seems to be rather drawn between such 
heinous crimes as murder and manslaughter and the 
lighter offenses.” Undoubtedly the law is stated too 
broadly by Miller, J., in Pringle v. Ryland, 97 N. 
Y. 130: ‘* The rule undoubtedly is that whatever 
of a criminal nature the wife does in the presence of 
her husband is presumed to be compelled by him”; 





at least if he intends it to be understood that such 
coercion absolves her from responsibility; and this 
unguarded statement is not entitled to any greater 
authority, although derived from Mr. Bishop, for it 
ignores the wife’s conceded responsibility for very 
heinous offenses. In Uhl v. Commonwealth, 6 Grat- 
tan, 706, a case of attempt by husband and wife to 
commit arson, the Court charged that if she acted in 
presence of her husband, coercion was presumed, but 
if satisfied that she was not so acting they might con- 
vict her. They convicted her, and this was affirmed. 
The most ancient writers excepted only treason and 
murder. Hale excepts also manslaughter, and Haw- 
kins robbery. In some of the reported English zzsz 
prius decisions are queries whether there is any well 
recognized distinction between felonies and misde- 
meanors in the application of this presumption. 

The cases cited by Mr. Thornton do not seem to 
authorize his inference. Hildreth vw. Camp, 12 
Vroom, 306, was a civil action for forcible entry and 
detainer, and the Court merely said, ‘+ If the ort is 
done by the wife in the company of the husband, the 
law presumes coercion on his part.” Com. v. Lewis, 
1 Metc. 151, held that a wife, living apart from her 
husband, may be indicted alone for keeping a house 
of ill fame, and the Court observed: ‘* The humanity 
of the criminal law does indeed in some instances 
consider the acts of the wife as venial, although she 
has, in fact, participated with her husband in certain 
acts, which on the part of the husband would consti- 
tute an offense as against him; upon the ground that 
much consideration is due to the great principle of 
confidence which a feme covert may properly place in 
her husband, as well as the duty of obedience to the 
commands of the husband, by which some /emes 
covert may be reasonably supposed to be influenced 
in such cases. Then, in cases of theft or burglary, 
where the wife is in company with her husband, the 
law presumes that she acts under coercion; and she 
is to be acquitted.” Wagener v. Bill, 19 Barb. 321, 
was an action for an assault and battery committed by 
the wife. The Court, speaking of the doctrine of 
coercion, explicitly recognized the exception as ‘to 
such offenses as are mada in se, and prohibited by the 
laws of nature, or those which are highly heinous,” 
citing Com. v. Neal, 10 Mass. 152, in which this 
precise distinction is laid down. The point was not 
passed upon in People v. Wright, 38 Mich. 744; s. 
c. 31 Am. Rep. 331. In that case the enterprising 
wife choked the complainant and told him to keep 
still, and the husband picked his pockets. It was held 
properly left to the jury to say whether she was not 
acting independently — and they said she was. In 
Miller v. State, 25 Wis. 384, the Court held that 
whether, where a wife conspires with her husband to 
commit a robbery, and while both are so engaged he 
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commits a murder, she would be presumed to have 
acted under coercion, it was not necessary to deter- 
mine, for there was evidence tending to rebut such a 
presumption. The effect of this case is not accu- 
rately stated by Mr. Richards, 13 Crim. Law Mag. 
47- People v. Seiler, 77 N. Y. 411, was a case of 
larceny, and the presumption was rebutted. State v. 
Boyle, 13 R. I. §37, was a case of selling intoxicat- 
ing liquors. 

Mr. Wharton’s authorities are equally indecisive. 
Regina v. Smith, 8 Cox C. C. 27, was a case of 
serious beating by the husband with a stick; the wife 
under coercion wrote letters inviting the complain- 
ant to the place, pretending that she was a widow, 
and met him there dressed as a widow, but did 
not aid the beating. A conviction of her was re- 
versed. Regina v. Wardroper, 8 Cox C. C. 284, was 
an indictment for jointly receiving stolen goods. A 
new trial was granted because of the exclusion of 
evidence that the wife received the goods from her 
husband. Williams, J., observed: ‘+I am not pre- 
pared to say that the liability of a wife differs from 
that of any other person, unless there is some evi- 
dence to show that she was acting under his control.” 

The decision in Davis v. State, 15 Ohio, 72, is not 
correctly stated in the syllabus, which is as follows: 
‘‘If a wife join with her husband in the commission 
of acrime less than murder, she is presumed to act 
under the coercion of her husband, and in law is not 
guilty ; but the fact of coverture must be clearly made 
out by proof.” The charge was arson. All that the 
Court said on this point was: ‘It is claimed that she 
was the wife of William Davis, and joined with him 
in the commission of the crime, and therefore was not 
guilty, as the law presumes that she acted by the com- 
mand and coercion of her husband. The legal princt- 
ple claimed for her benefit is admitted ; but the fact of 
coverture, necessary to bring her within its operation, 
was not established.” The words which I have itali- 
cised could in no event be extended beyond the par- 





ticular crime of arson in question, and could not be 
held to apply to all crimes less than murder; but the 
principle thus +‘ admitted ” was clearly oditer. The 
point was very slightly touched upon in the argu- 
ments. 

The case of State v. Parkerson, 1 Strobh. 169, is 
not in point, for the charge was but assault and bat- 
tery, and the point decided was that husband and 
wife were properly indicted jointly therefor, as the 
presumption of coercion was rebuttable. The Court 
did say that the wife would not be punishable «if 
she committed a bare theft or even a burglary by the 
coercion of her husband.” 


VALUE OF Doc. — A novel use of a dog was shown 
in Heiligman v. Rose, 81 Tex. 13 LL. KR. A. 
272, an action for killing two dogs of the Newfound- 
land breed, which resulted in a verdictof $75. The 
court held that it was not essential to show market 
value, and sustained the verdict on the proof that 
one of the beasts ‘« was trained to signal the arrival 
of any person at appellee’s, who could tell from his 
look if the person was man, woman or child.” That 
certainly was a shrewd dog, but a shrewder owner, 
and it would seem less trouble to look at the person 
than to scrutinize the dog’s face. 


222: 
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DEFINITIONS.—In Wadsworth v. Marshall (Maine, ) 
32 L. R. A. 888, a statute requiring reasonable notice 
of setting off a blast to persons ‘‘ approaching,” is 
held to apply to persons who have just passed the 
point nearest the blasting, if they are not at a safe dis- 
tance therefrom. So under the beautiful <* elasticity of 
the law” ‘‘ approaching ” may mean ‘‘ going away 
from.” But the decision is right. We know of 
one case where a custom was held probable to show 
that «* white” meant « black.” Nothing could be 
more elastic than that. 
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LEGAL ANTIQUITIES. 


Ir is interesting to note in the old statutes of 
Virginia and Maryland the honor that for decades 
hedged around the domestic hog. The crime of 
hog-stealing is minutely defined and specified, 
and vested with bitter retribution. It was enacted 
by the Maryland Assembly that for the first 
offense the criminal should stand in the pillory 
“four compleat hours,” have his ears cropped, 
and pay treble damages ; for the second offense 
be stigmatized on the forehead with the letter 
H, and pay treble damages ; for the third be ad- 
judged a “ fellon,” and therefore receive capital 
punishment. : 

In Virginia in 1748 the hog-stealer for the first 
offense received “ twenty-five lashes well laid on 
at the publick whipping-post”’ ; for the second 
offense he was set two hours in the pillory and 
had both ears nailed thereto, at the end of two 
hours “0 have the ears slit loose; for the third 
offense, death. Were the culprit in either prov- 
ince a slave, the cruelty and punishment were 
doubled. For all hog-stealers, whether bond or. 
free, there was no benefit of clergy. — Curious 
Punishments of Bygone Days. 


FACETIZ. 


Some good stories are told of the wit and 
humor of Judge Wilson of Ohio. 

In a divorce case tried before him the parties 
were young, had been married less than a year, 
and the testimony led the judge to conclude that 
it was a case of mother-in-law on both sides. 
He interrupted one of the counsel with, “I will 
postpone further hearing of this case for one 
month ; the mothers-in-law may consider them- 
selves on their own recognizances to keep the 





peace. I believe the young people will come 
together again.” 

Another wife was suing for divorce on the 
ground of drunkenness, and the husband’s coun- 
sel argued: “‘ Why, your honor, I don’t believe 
there is any man in this room who has not drunk 
more liquor than the plaintiff has proved against 
her husband.” 

“Except the Court, except the Court,” inter- 
rupted Judge Wilson. 

Several lawyers gathered in Judge Wilson’s 
room after adjournment of court, and were dis- 
cussing the retirement of a member of the bar. 
Among them was one whose practice is worth 
$25,000 a year. He said: “I have been prac- 
ticing several years and am well fixed. I have 
thought I would like to retire and devote my 
remaining years to studies I have neglected.” 

“ Study law,” put in Judge Wilson. 


A WESTERN member of Congress was describ- 
ing to the Hon. Thaddeus Stevens a certain 
township in his district, and, after expatiating 
upon the fertility of its. soil, the salubrity of its 
climate, and the magnificence of its scenery, 
wound up by saying that all it wanted was plenty 
of water and good society. 

“That is all they want in hell,” said Mr. 
Stevens. 


“Do I understand you to say,’’ queried the 
barrister, looking hard at the principal witness, 
“That upon hearing a noise in the hall you rose 
quickly, lit a candle and went to the head of the 
stairs — that a burglar was at the foot of the 
stairs, and you did not see him? Are you blind?” 

“Must I tell the truth? ’’ stammered the wit- 
ness, blushing to the roots of his hair. 

“The whole truth,” was the stern reply. 

“Then,” replied the witness, brushing aside 
his damp, clinging locks, and wiping the perspir- 
ation from his clammy brow, “ my wife was in 
front of me.” 
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NOTES. 


Tue Fleming murder trial in New York City, 
which lasted forty-two days and resulted in the 
acquittal of an alleged matricide, was the topic of 
much serious comment and of not a little rail- 
lery in the city newspapers. As a specimen of 
the latter was the following excerpt, the sarcasm 
of which may possibly apply to many localities. 

‘“‘ Now, children, what was the object of a mur- 
der trial in the last century?” 

“To prove a murderer guilty and hang him for 
the good of the community.” 

“Right. And what is the object of a murder 
trial at the present day?” 

“To prove the guilty innocent and protect him 
from the punishment he deserves.” 

“ Quite right. What is the prosecution? And 
what is its duty?”’ 

“The prosecution is supposed to be the State, 
and its duty is to make pegs for the prisoner to 
hang his defense upon.” 

“ Good. - And what is the defense? ” 

“ The defense is the court oracle, who instructs 
the judge, the jury and the prosecution in behalf 
of the prisoner, and threatens them with reversals 
unless they agree with his views.” 

‘Who is the judge?” 

“The judge is the assistant defense, who is 
afraid to charge against the prisoner lest the latter 
be convicted and there arise a new trial. He pre- 
fers to acquit the guilty in order to save his repu- 
tation.” 

“Who are the jury?” 

“Twelve men supposed to be peers, who get all 
tangled up with the evidence and vote for acquit- 
tal because they don’t know what else to do.” 

“Very true. And who is the defendant?” 

“The defendant is the leading man, whose 
duty it is to amuse the spectators and make fun 
for the newspapers.” 

“ That will do.” 


WE pride ourselves on our humanity, our jus- 
tice. Therefore it may be well to note that we 
have now in the United States the most extreme 
code in the entire world in regard to capital 
punishment — sixty-two crimes punishable by 
death. A bill is before the Senate to strike sixteen 
offenses from our brutal list. Belgium, Holland, 
Brazil, Italy, Portugal, Guatemala, Venezuela and 
Costa Rica have wholly abolished the death pen- 





alty. In cruel Russia the death sentence has 
been, since 1753, never pronounced save for 
treason, while China has only eleven capital 
offenses. We have adhered to obsolete English 
laws while England has done away with them and 
has now only four capital crimes. It is certainly 
surprising and even mortifying to know that, in 
Maryland, setting fire to a hay-rick is to this day 
punishable by death.— Curious Punishments of 
Bygone Days, by ALICE Morse EaRLe. 


CHARLES Epwarps, once a London solicitor, 
who became an old-time lawyer of New York, and 
whose son became British consul there, gave this 
ingenious legal aspect to three classic poems: 
The Iliad is an action of assault and battery, in 
which the Greeks were plaintiffs and the Trojans 
defendants; the A®neid was a suit in heaven’s 
chancery, with bill filed by Juno against A®neas 
and pals (Palinurus included) ; and the Jerusalem 
an action of ejectment, commenced by Christians 
against Pagans to recover the Holy City. 


_ Tue following. observation was made by an 
English nobleman to our late minister at the 
Court of St. James, Mr. Phelps: “Is it not very 
remarkable,” said the nobleman, “ that Mr. Web- 
ster, who was a great American statesman and 
orator, should have compiled a leading dictionary 
of the English language, and also have been 
hanged for murder?” 


Tue allowance of lawyers to population in this 
country is rather more liberal than that of 
preachers. There are 89,422 men and 208 
women engaged in the legal profession, and sup- 
posing each to have an average of ten suits on 
hand, the litigation going on at one time in the 
United States would foot up 896,300 cases. — 
Current Literature. 


Tue late John Jay, once Minister to Austria, 
had this anecdote of Daniel Webster to narrate : 
“ At a dinner party I once gave him, during the 
forties, he proposed the health of my father in 
these words: ‘When the spotless ermine was 
dropped by Washington on John Jay’s shoulders 
it touched a man not less spotless than itself.’ ” 
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CURRENT EVENTS. 


BELGIUM has until recently enjoyed the distinction 
of being the most thickly populated country in the 
world. In the year 1890 a census was taken in al- 
most every country, and it appeared by that census 
that the average population of Belgium was 530 to the 
square mile, England followed with 505, France with 
420, Holland 350, Italy 260, Germany 233, Ireland 
148, Spain 86, Sweden 28, and the United States 
20. The population of Belgium was, at that time, 
25 times denser than the population of ‘the United 
States. In 1820, Belgium, thena part of the Kingdom 
of Holland, was the most thickly populated portion 
of Europe. Ten years later, when she established her 
independence, there were 3,700,000 people to a land 
area of 11,000 square miles. With the multiplication 
of its manufactories and mining interests and through 
its remarkable commercial and railroad facilities, the 
population of Belgium has been increasing rapidly and 
to-day is in excess of six million souls. But even with 
this rapid increase the distinction of Belgium has been 
eclipsed during the present year by Saxony, where 
the population has increased more rapidly than in any 
other part of Germany. At the present time Saxony 
has a population of 3,500,000 toa land area of 5,789 
square miles, or 604 people to each square mile. 


A Lonpon paper states that the Poor Law Depart- 
ment of Berlin has come to the rescue of heads of 
large families who are too poor properly to provide 
for their children. Land in the suburbs of Berlin is 
given them, free of charge, for the cultivation of vege- 
tables. Idle or careless cultivators are not allowed 
to remain in possession of the land. Inspectors over- 
see the work, and in spite of this fact evictions are ex- 
tremely rare; 11,340 children are largely dependent 
for food on the 3,703 holdings. Only men with large 
families are given land, and in this way the scheme 
puts an ingenious premium on population. 


Not all consular fees are abolished by the order 
issued by Secretary Olney, but the bulk of them are 
cut off, and when this order shall have taken effect 
the office of Consul-General at London and the consul 
at Liverpool will cease to be what they have been for 
many years — the most lucrative office of the Federal 
government. It has been commonly understood that 
the London office alone was worth $100,000 a year 
to its incumbent. It is also stated that the other 


English consulates will lose at least $100,000 by the | 
(1) No oath shall be required for the | 


new order. 
verification of invoices of merchandise on the free list 
or subject to specific duty only. _ (2) The verifica- 





tion by oath of invoices or merchandise, subject ex- 
pressly or in effect to ad valorem duty, may be re- 
quired when the consular officer to whom the invoices 
are presented has reasonable ground to suspect 
fraudulent undervaluation or other wilful misstate- 
ment therein, but should not be required in any 
other case (under this section any oath may be 
taken by a commissioner or such other officers as are 
permitted by law). (3) Consular officers are pro- 
hibited from receiving the whole or any part of the 
fee charged by a commissioner or other officer for 
administering oaths to invoices, from receiving any- 
thing as a gratuity or otherwise on account of the ad- 
ministration of such oaths, and from being in any 
way, either directly or indirectly, pecuniarily inter- 
ested in such fees. 


Dr. ENrIcO MorsEL!I declares that divorced per- 
sons are particularly liable to commit suicide or be- 
come mad, and gives these statistics in proof of his 
statement: In Prussia there are for every million of 
inhabitants 61 suicides of married women, 87 sui- 
cides of young girls, 124 suicides of widows, 348 sui- 
cides of women divorced or separated from their 
husbands, 286 suicides of married men, 298 suicides 
of bachelors, 948 suicides of widowers, and 2834 
suicides of men divorced or separated from their 
wives. In Wurtemburg we find for every million of 
inhabitants 143 lunatics among married women, 224 
lunatics among young girls, 338 among widows, 1540 
lunatics among women divorced or separated from 
their husbands, 140 lunatics among married men, 
236 among bachelors, 338 among widowers, and 
1484 lunatics among men divorced or separated from 
their wives. These figures give matter for reflection 
for those who find the bonds of matrimony too 
heavy. 


THE wise legislators of the Argentine Republic have 
been much troubled about providing a population for 
their large and fertile country. They have decided 
to provide a remedy by making marriage almost com- 
pulsory. 

A law has been introduced, the first clause of which 
reads: ‘* On and after the 1st day of January, 1897, 
every male from the age of twenty to eighty shall pay 
a tax till he marries, and shall pay it once in every 
month.” 

The next clause is more severe, and reads : «* Young 
celibates of either sex who shall, without legitimate 
motive, reject the addresses of him or her who may 
aspire to her or his hand, and who continue con- 
tumaciously unmarried, shall pay the sum of five hun- 
dred piastres for the benefit of the young person, man 
or woman, who has been so refused.” 
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EVERYONE'S sympathies must be with the English 
«¢ Society for Checking the Abuses of Public Advertis- 
ing.” At one of the meetings a speaker made an ex- 
cellent suggestion. It was that the sympathy of all 
who are connected with the training of the young be 
enlisted. He would begin with the very young and 
impress the doctrine by slightly altered nursery 
rhymes. The rising generation would be taught to 
say, 
‘*Mary, Mary, quite contrary 
How does your railroad go? 
With Castor oil the view to spoil 
And Liver pills all in a row.” 
Or again, 
“ Never take it, never touch it, never buy it, baby mine, 
When you see it in big letters disfiguring the line.” 


THE question has been seriously agitated as to 
whether the R6éntgen rays affected the skin of the per- 
son being photographed. The most striking testi- 
mony to its influence is to be found in a letter to «* Na- 
ture ” from the operator in charge of the X-ray demon- 
stration at the Indian exhibition. After working with 
the rays for several hours a day during nearly three 
weeks, blisters of a dark color appeared under the 
skin of his hands, which afterwards became much in- 
flamed. The skin then peeled, the tips of the fingers 
swelled and the nails came off. The right hand, 
through which the rays were constantly passing, 
peeled three times and four of the nails were lost. 

It must be remembered that these unpleasant ef- 
fects were in no way due to chemicals, but merely to 
the action of the rays upon the skin, producing an 
accentuated form of burn, and were only produced by 
long exposure to the rays. It now remains to be 
shown whether this active property can be utilized in 
any form of skin disease. 


GOVERNOR PINGREE of Michigan has found by ex- 
perience that there are a number of obsolete laws or so 
constructed as to be inoperative. He has accordingly 
offered a prize of twenty-five dollars to the student of 
the University of Michigan who will discover the great- 
est number of these laws, and has appointed a com- 
mission, consisting of a Circuit judge and a prominent 
lawyer, to decide the contest. 


oo -——— 


LITERARY NOTES. 


THE January number of the NoRTH AMERICAN 
REVIEW contains a most carefully and tersely written 
paper by Senator Henry Cabot Lodge entitled “The 
Meaning of the Votes.” Andrew Lang contributes 





a delightful essay on «‘ Genius in Children,” in which 
the eccentricities which distinguished the boyhood of 
many famous men in letters and art are piquantly 
described. Hon. Albion W. Tourgee has a timely 
article on the financial problem which assails the in- 
coming administration, entitled «*The Best Cur- 
rency.” 


THE complete novel in the January issue of Lip- 
PINCOTT’S is “Stockings Full of Money,” by Mary 
Kyle Dallas. It is a tale of domestic relationships 
and affections, but turns on the mysterious disappear- 
ance of two thousand dollars, and the various sus- 
picions as to the thief. Henry Willard French, in 
‘*A Christmas Midnight in Mexico,” narrates an 
adventure of the road which might have ended dis- 
astrously. The other short stories are “ An Anony- 
mous Love-letter,” by Virginia Woodward Cloud, and 
“ Robert the Devil,” by Claude M. Girardeau. 


THE January number of SCRIBNER’S MAGAZINE 
marks the beginning of its second decade with an 
entirely new dress of type. The first article on Great 
Businesses is devoted to «The Department Store,” 
by Samuel Hopkins Adams, a skillful journalist, who 
devoted many months to a study of the subject. «*«A 
Bystander’s Notes of a Massacre” is a conservative 
and evidently truthful statement of simple facts by 
one who was following the routine of his daily life 
in Constantinople. The new serial by Richard 
Harding Davis, ‘Soldiers of Fortune,” opens with 
greater vigor than any of his previous work. 


WE notice some changes of appearance in the 
January ARENA, the type and place of authors’ names 
and titles of articles being exchanged, and red ink is 
used in the table of contents. The paper of special 
interest in this number is, we think, that by A. B. 
Choate, a lawyer, on “A Court of Medicine and 
Surgery.” 


WitTH the number bearing date January 2, THE 
LivinG AGE begins its two hundred and twelfth 
volume. This sterling magazine loses none of its 
interest or value, but rather grows in excellence as 
its years increase — adding the experience of the past 
with full appreciation of the needs of the present. 


THE NATIONAL MAGAZINE for January opens 
with the third paper on “Christ and His Times.” 
«Hans Holbein and House Decoration in Lucerne” 
is treated of by R. H. E. Starr. The fiction of the 
number is comprised in four short stories. 
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THE “ Progress of the World,” in the REVIEW OF 
REviEws for January, 1897, gives an admirable 
résumé of the great world-events of 1896. Among 
the articles in this number are “ How Vor to Better 
Social Conditions,” by Theodore Roosevelt, “ Some 
Reputations in the Crucible of 1896,” by Wm. T. 
Stead, and * Voice-photography,” by Laura Carroll 
Dennis. 


OnE of the first articles in the January number of 
THE CENTURY likely to attract the attention of the 
reader is a new story by Chester Bailey Fernald, 
author of “The Cat and the Cherub.” The title is 
“The Lights of Sitka,” and it exhibits this already 
versatile story-teller in an entirely new vein. The 
number also contains a novelette of a wholly different 
sort by Hamlin Garland, entitled « A Girl of Modern 
Tyre,” and depicting life in a Western town. Gen. 
Horace Porter, in his “Campaigning with Grant,” 
continues his series of anecdotes, incidents, and de- 
scriptions of the movement upon Richmond in 1864. 
A paper, richly illustrated by Mr. Castaigne, on “ Pub- 
lic Spirit in Modern Athens” is contributed by Mr. 
D. Bikélas, the leading’literary man of Greece. 


Our brilliant and compact contemporary, LIFE, 
has recently grown larger, and now contains several 
pages more reading matter than formerly. LIFE we 
have always regarded as being the most artistic and 
readable of the illustrated weeklies, but lately it has 
surpassed itself, and it is difficult to see now how any 
further improvement could be made. In the great 
mass of indifferent current literature it is a pleasant 
relief to pick up a copy of LIFE, with its genuine 
refinement, its charming pictures, and its clever text 
matter. 


WHAT SHALL WE READ? 


This column ts devoted to brief notices of recent pub- 
ications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
form themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


THE most powerful novel which has appeared for 
many a long day is Quo Vadis,’ by the famous Polish 
writer Sienkiewicz. The author’s portrayal of life 
and customs in Rome at the time of Nero is marvel- 
ously impressive, and the dramatic scenes with which 
the book abounds are described with a vividness and 
intensity which are almost unequaled in modern 

1 Quo Vapis. A narrative of Rome in the time of Nero. 


By Henry K. Sienkiewicz. Little, Brown & Co., Boston. 
Cloth. $2.00. 





literature. In every respect it is a most remarkable 
book, and one which will make a deep and lasting 
impression upon the reader. Mr. Curtis has done 
his part as translator most admirably. 

Equally interesting, but in a different way, are the 
Memoirs of Mgr. de Salamon,? who was an eyewit- 
ness of some of the most remarkable events in the 
French Revolution, and who was brought into close 
contact with the social life of the times. The Mem- 
oirs remained unpublished for nearly a century, but 
were fortunately discovered by Abbé Bridier, who 
edited the manuscript in 1891. The Memoirs 
abound in anecdotes. ‘* Without any premedita- 
tion,” says a writer in «* Les Etudes,” ‘‘in quite an 
off-hand way, just as if he were merely chatting or 
telling a piquant anecdote, M. de Salamon causes a 
numerous gallery of scamps, rascals, tremblers, das- 
tards, ingrates, and assassins to defile before us; 
then, with sudden changes of the scenes, a number 
of admirable figures, — Marie Antoinette, Madame 
Elizabeth, and so many intrepid and faithful men and 
women of the people.” 

The extent and character of juvenile crime are 
dealt with in an interesting manner by Mr. Morrison 
in Our Fuvenile Offenders.* How largely the physi- 
cal and mental characteristics, and the social, paren- 
tal and economic conditions are instrumental in form- 
ing our young criminals, the author shows by a start- 
ling array of facts, and he makes many valuable sug- 
gestions as to the best methods for reclaiming them. 
The work comes from one who knows whereof he 
speaks. 

There is a peculiar fascination to both old and 
young in so-called «+ detective ” stories, and no writer 
succeeds better in mystifying the reader to the very 
end than Anna Katherine Green. Her latest book, 
That Affair Next Door,‘ is absorbingly interesting. 

The plot, — no, we will not spoil the reader’s en- 
joyment by divulging it. Suffice it to say that it is a 
tangled skein and very skillfully unraveled. 

No writer better appreciates the humor and pathos 
of the Irish people than Miss Barlow and her pic- 
tures of Irish life are remarkable for their truthful- 
ness. Her latest work, Strangers at Lisconnel,® is 
the best that has come from her pen, and establishes 
her right to be considered one of the most able 
writers of fiction of our day. 

2 MGR. DE SALAMON. Unpublished Memoirs of the Inter- 
nuncio at Paris during the Revolution, 1790-1801. With 


Preface, Introduction and Notes by the Abbé Bridier, of the 
clergy of Paris. Little, Brown & Co., Boston. Cloth. $2.00. 


8 OuR JUVENILE OFFENDERS. By W. Douglas Morrison. 
D. Appleton & Co., New York. Cloth. $1.50. 

4 THAT AFFAIR NExT Door. By Anna Katherine Green. 
G. P. Putnam’s Sons, New York. Cloth, $1.00, Paper, 50 cts. 

5 STRANGERS AT LISCONNEL. Dodd, 
Mead & Co., New York. 


By Jane Barlow. 
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NEW LAW BOOKS. 


THE QUESTION OF CopyRIGHT. Compiled by Gro. 
Haven Putnam. Second Edition. | Revised 
and with Additional Material. G. P. Putnam’s 
Sons, New York. Cloth. $1.75. 


The first edition of this book ‘* was prepared for 
the press very hurriedly, immediately after the pas- 
sage of the Act of 1891, for the purpose of putting 
into shape the text of the new law, and of presenting 
a brief record of the international copyright move- 
ment in this country, and a sketch of the develop- 
ment throughout the world of the conception of liter- 
ary property.” 

This second edition, five years later, covers the 
same ground more maturely and thoroughly. Al- 
though written by a layman, and not intended es- 
pecially for legal use, it is an interesting book to 
lawyers as citizens, readers and authors, and cannot 
be ignored by the lawyer who has a copyright case in 
hand. The chapter devoted to decisions under the 
Act of 1891 covers only thirteen pages, but the state- 
ment and analysis of the copyright acts of the various 
‘civilized nations, the historical sketch of literary prop- 
erty and the evolutions of copyright, and the sum- 
mary of the copyright legislation of the United States, 
are all as practical as they are interesting. 

The author in his preface suggests as desirable 
modifications of our present law: fst, the exten- 
sion of the term of copyright to correspond with that 
of Germany, covering the life of the author and thirty 
years thereafter ; second, provisions as regards works 
in foreign languages, allowing registration for Amer- 
ican Copyright and a specific term — say twelve 
months — thereafter, for translation; third, a sepa- 
rate Copyright Bureau, with adequate appropriations, 
prompter registration, and more satisfactory records ; 
fourth, revision of the regulations as to copyright of 
works of art, not now sufficiently explicit. 

Mr. Putnam further suggests that ‘+ the framing of 
a satisfactory copyright act which shall have for its 
purpose an equitable and adequate protection for the 
producers of intellectual property, and which shall be 
so worded as to carry out that purpose effectively, 
should be entrusted to a commission of experts. Such 
a commission should comprise representatives of the 
several interests to be considered: producers of works 
of literature, producers of works of art, publishers of 





books, and publishers of artworks. The commission 
should include at least one skilled copyright lawyer, 
and it may be in order to add some representative of 
the general public.” 

This suggestion is so sound and sensible that it 
ought to be adopted. Such careful preliminary con- 
sideration of legislation would work well in other 
directions also. 

Mr. Putnam’s compilation can be commended as 
readable and valuable to all who possess, attack, or 
defend literary rights. 


GENERAL Dicest of the decisions of the principal 
Courts in the United States, England and Can- 
ada. Includes all officially reported cases and 
all cases not to be officially reported which were 
first published between Sept. 1, 1895, and July 
1,1896. Refers to all reports, official and un- 
official. Volume I. New Series. The Law- 
yer’s Co-Operative Co., Rochester, New York, 
1896. Law sheep. 

This volume is the first of a new series. It is a 
Digest of Official Reports. All other cases unofficial- 
ly reported during the period of this Digest are in- 
cluded in a supplement which accompanies the vol- 
ume for temporary use, and they will appear in per- 
manent form in a subsequent volume of this series 
when they are officially reported. It is prepared by 
the same persons who have made the previous vol- 
umes, and their work is thorough and exhaustive. We 
do not see that it leaves anything to be desired, and 
we heartily commend it as fully adapted to the needs 
of the profession. 


THE AMERICAN StaTE Reports. Volume II. Con- 
taining the cases of general value and authority 
decided in the Courts of the Last Resort of the 
several States. Selected, reported and anno- 
tated by A. C. FREEMAN. Bancroft-Whitney 
Co., San Francisco, 1896. Law sheep. $4.00. 
Mr. Freeman manages to keep this excellent series 

of reports fully up to the high standard which has 

been the distinguishing feature of his work. His an- 


notations are as voluminous and valuable as ever, and 
these volumes enable the practitioner to keep well in- 
formed on the recent and most important decisions 
our State Courts. 
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